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TRIAL BY JUDGE AND JURY.! 


There are some subjects which never grow old and never lose 

their interest. This is especially true of the vital institutions of 

the State. Unless they receive constant and unremitting atten- 

tion they are in danger of impairment, and moreover will not 

‘ receive such amendment or improvement as experience or altered 

conditions may dictate. Reduced to its last analysis the intelli- 

gent and impartial administration of justice is all there is of a 

free government. It is the public justice that holds the com- 

munity together. It is to the courts that all must look for the 
protection of their liberty, person, property, and reputation. 

The judicial department is not commonly regarded as the 

popular department of the government, but it is in fact the peo- 

ple’s department; the department in the administration of 

which the people have a greater concern than in any other. It 

is the only department which comes home to them and deals 

with them in all the relations of life, from their birth to their 

death, and with their heirs and estates after their death; and it 

is the only department in the direct administration of which they 

have a constitutional right to participate. No apology, there- 

fore, is offered for the subject of this paper, ‘* Trial by Judge 
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and Jury.’’ While some aspects of the subject are trite, there 
are others of surpassing interest which are neither trite nor 
settled. By the term ‘trial by judge and jury”’ is implied a 
trial which takes place before a judge and jury, —a trial in 
which the judge is commonly, though not in all cases, the exclu- 
sive judge of the law, and the jury the exclusive judge of the 
facts, and in some cases of the law also, and it comprehends 
besides the right of the citizen to have that kind of a trial. 

It has been remarked that the judges — particularly the Federal 
judges who have recently addressed bar associations, have 
very generally made the defense and commendation of judges 
their theme. There has been a conspicuous absence of any com- 
mendation of the jury. A paper on a somewhat different line 
will break the monotony if it has no other merit. 

From an old law book on the British constitution, printed 
more than two hundred years ago, this extract is made: — 

‘¢ By the laws of King Ethelred, it is apparent that juries were 
in use many years before the Conquest ; and they are, as it were, 
incorporated with our constitution, being the most valuable part 
of it; for without them no man’s life can be impeached (unless 
by parliament) and no one’s liberty or property ought to be 
taken from him.”’ 

The italics are in the book. In the judgment of Englishmen 
the right of trial by jury continues to this day to be the most 
valuable right secured to them by their constitution. All 
Englishmen acquainted with the history of their country know 
that it is not to the opinions of the judges, but to the verdicts of 
juries who courageously and firmly stood out against the judges, 
that they owe their most precious rights and liberties. The 
right of the people to assemble for lawful purposes and the right 
to address them when they were assembled, the right of free 
speech and the freedom of the press, and the right of petition 
for the redress of grievances, were secured to the English people 
by English juries over the vehement protest of the judges. 

Peremptory charges, browbeating, censures, fines, and impris- 
onment were the weapons used by the judges to coerce juries to 
render verdicts conformable to their views; but happily for 
England, and for America too, the love of liberty, courage, and 
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endurance of English juries finally triumphed over despotic 
power and its servile judges. 

In view of the actual experience of the English people with 
judges and juries, it is not surprising that her greatest statesmen 
und lawyers have expressed their preference for trial by jury in 
the strongest terms. Let the brief utterances of two or three 
of them be quoted. Lord Commissioner Maynard declared: 
‘* Trial by jury is the subject’s birthright and inheritance as his 
lands are; and without which he is not sure to keep them or 
anything else. This way of trial is his fence and protection 
against all frauds and surprises and against all storms of power.”’ 
And that great constitutional lawyer, Lord Camden, said: ‘Trial 
by jury is indeed the foundation of our free constitution; take 
that away and the whole fabric will soon moulder into dust.’’ 
Lord Erskine took for his motto, which he had inscribed on his 
family shield and crest, ‘* Trial by Jury.’’ In an English law 
book printed a century and a half ago, the author declares: 
**One of the most valuable branches of our laws is that which 
relates to juries, whose antiquity is beyond the reach of record 
or history, they have the same area with our constitution, which 
cannot survive them, our liberty must expire with them, as the 
animal body with its most vital parts. Our ancestors were too 
prudent to trust such great concerns (liberty or property ) in the 
hands of any officers appointed by the Crown, or of any certain 
number of men during life, lest they should be influenced or 
awed by great men, or corrupted by bribes, flattery, or love of 
power. 

‘¢ The uncertainty of who shall be jurors on any inquisition or 
trial, and the little time they continue in that office, are strong 
harriers against corruption ; but when we consider also the im- 
partiality required and enforced in returning juries, and the 
properties which the law requires in every juryman when re- 
turned, we may almost doubt, whether human wisdom is cap- 
able of providing a more perfect method of determining the 
truth of facts, consistent with the liberties of a free people, at 
least we may conclude that it has not hitherto done it.”’ 

A few of the cases in which the juries triumphed over the 
judges, and in which their verdicts have become foundation 
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stones of the British constitution, may be seen by reference to 
22 AmMertcan Law Review,! and in the dissenting opinion in 
Hopkins v. Oxley Stave Company.” 

Passing from England to our own country, we find that the 
king’s judges in the colonies were as hostile to the rights and lib- 
erties of the people as their brethren in England. But a part, 
and the best part, of the inheritance of the colonies was the 
right of trial by jury, and fortunately colonial juries were 
imbued with the love of liberty and splendid courage and inde- 
pendence that characterized English juries. 

It is an interesting historical fact that despotic power and 
official oppression received its first check in the colonies at the 
hands of a New York jury. The blow was a staggering one, 
It was the entering wedge to freedom which later was driven 
home. William Crosby was the Governor of New York in 
1734. In the administration of his office he was unscrupulous, 
avaricious, and arbitrary. The New York Weekly Journal, a 
paper established to defend the cause of liberty against arbitrary 
power, exposed his official corruption and oppression. For this, 
its publisher, John Peter Zenger, ‘‘ may his tribe increase,’’ was 
thrown into prison and a criminal information filed against him 
by the Attorney-General for libeling the Governor and other 
colonial officers. History tells us the case excited intense inter- 
est, not in New York only, but in cther colonies, for it involved 
the vital issue of the liberty of speech and of the press without 
which the people of the colonies could not hope to be free. The 
case was brought on for trial before Chief Justice De Lancy, 
whose first act was to disbar Zenger’s counsel for question- 
ing the validity of the judge’s commission. Zenger’s 
friends then sent to Philadelphia for Andrew Hamilton, 
one of the foremost lawyers of his time, who came on 
to New York to defend him. Zenger entered a plea of 
not guilty, admitted the publication of the alleged libel, 
and justified it by asserting its truth. A jury was impaneled to 
try the case. The Chief Justice refused to permit the defend- 
ant to prove the truth of the publication and charged the jury 
that it was libelous, and that it was their duty to return a ver- 
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dict of guilty. The jury retired and soon returned with a 
verdict of ‘* not guilty.’”” The verdict electrified the country. 
Gouverneur Morris, one of the ablest and most sagacious states- 
men of the Revolutionary period, dated American liberty, not 
from the Stamp Act of 1765, nor yet from the ‘‘ Boston Tea 
Party,’’ but from the verdict of the jury in Zenger’s case. 
The rendition of this verdict constituted the immortalizing 
moment of those men’s lives, and is the richest heritage of their 
descendants. If the names of these twelve patriots were at 
hand they would appear here.’ Their names should go down 
in history with those of the foremost patriots of the Revolu- 
tion. This historic incident would not be complete without 
adding that the people bore Zenger’s lawyer, Hamilton, out of 
the court room on their shoulders, and that the common coun- 


1 NoTr.— Since this address was de- 
livered its author, through the cour- 
tesy of Mr. Newman Erb, Esq., of New 
York City, has procured the names of 
the jurors. Mr. Erb’s letter convey- 
ing the information is as follows: — 


New York, April 1, 1899. 
My JUDGE: 

I found the information you desired 
and hasten to give it to you. 

The pamphlet — bound, first edi- 
tion — in which the record of the case 
first appeared, is worth, I aminformed, 
$400, and later editions published in 
1738 are very rare and almost equally 
expensive. 

The book was found in the Astor 
Library, but is obtainable in several 
others. 

The fly leaf is as follows :— 


John Peter Zenger 
of 
New York Printer. 


Who was lately Try’d and Ac- 
quitted for Printing and Pub- 
lishing a Libel against the 


Government, with the Plead- 
ings and Arguments on both 
sides. 


It a quique evincere ut de Repub- 

lica meruit. (Cicero). 

The Third Edition. 
London. Printed for Giadford behind 

the Chapter House 

‘St. Paul’s Churchyard. 
1738. 
The opening page is as follows: — 
Supreme Court of Judicature. 


The Attorney 
n informa- 


demeanor. 


vs. | tion for a mis- 


John Peter Zenger 


On Tuesday, the 29th of July, 1735, 
Chief Justice (Hon. James De Lancey, 
Esq.) 

* Let the names of the Jurors 
**be ranged in the order they 
“were struck, agreeably to 
**the Copy now in Court. 

“Which was accordingly 
“done. And the Jury whose 
**names were as follows were 
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cil of New York gave him the freedom of the city in a gold box 
for his gratuitous services in ** defense of the rights of mankind 
and the liberty of the press.’’ 

When the framers of the Declaration of Independence came 
to make a formal statement of the grievances of the colonists 
against King George, one of the chief counts in the indictment 
was ‘* for depriving them in many cases of the benefit of trial 
by jury.’’ While trial by jury was an undoubted heritage 
of the people of this country, they were unwilling that such a 
supreme and vital right should rest on the unwritten or common 
law. They were stern and inflexible in their demand that the 
right should be anchored in the constitution in terms so explicit 
and peremptory as to make any evasion or denial of it impos- 
sible, except by overthrowing the constitution itself. When 
the several provisions of the constitution are read in connection 
we are amazed at their fullness and completeness. No more 
resolute and inexorable purpose to accomplish a particular end 
ever found expression on paper. They will bear repeating — 
indeed they cannot be repeated too often : — 

‘‘ The trial of all crimes, except in cases of impeachment, shall 
be by jury ;’’ | ** no person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment or indict- 
ment of a grand jury, except in cases arising in the land or 
naval forces, or in the militia, when in actual service in time of 
war or public danger;’’ ? ‘in all criminal prosecutions, the ac- 
cused shall enjoy the right to a speedy and public trial, by an 
impartial jury;’’ * ‘* in suits at common law, where the value 


** called and sworn. Harmanus further extracts made, it will give me 
‘Rutgers, Stanley Holmes, pleasure to attend to it. Your in- 
‘‘Edward Man, John Bell, quiry has called attention to a very 
‘‘Samuel Weaver, Andre interesting episode of early judicial 
‘* Marsehalk, Egbert von Bar- history and I fee] very much instructed 
“son, Thomas Hunt, Form. thereby. 
[Foreman] Benjamin Hil- I am sincerely yours, 
‘“‘dreth, Abraham Keteltas, NEWMAN ERs. 
John Goelet, Hercules Wen- Hon. Henry C. CALDWELL, 
dover.” Little Rock, Ark. 
I hasten to give you this from my 1 Art. 3, Sec. 2. 
residence this evening to save time,and 2? Amendment to Art. 5. 
hope itis all you want. If you wish 3 Amendments to Art. 6. 
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in controversy shall exceed twenty dollars, the right of trial by 
jury shall be preserved.’’ + These mandatory provisions of the 
constitution are not obsolete, and are not to be evaded or unulli- 
fied by mustering against them a little horde of equity maxims 
and obsolete precedents which had their origin in a monarchical 
government having no written constitution. No reasoning and 
no precedents can avail to deprive the citizen accused of crime, 
of his right to a jury trial guaranteed to him by the provisions 
of the constitution, ‘* except in cases arising in the land or naval 
forces, or in the militia, when in actual service in time of war, or 
of public danger.’’ These exceptions serve to emphasize the right 
and to demonstrate that it is absolute and unqualified both in 
criminal and civil suits, save in the excepted cases. These con- 
stitutional guaranties are not to be swept aside by an equitable 
invention which turns crime into a contempt and confers on a 
judge the power to frame an extended criminal code of his own, 
making innocent acts crimes punishable by fine or imprisonment 
without limit, at his discretion. 

No extended discussion of what has been appropriately termed 
government by injunction or judicial government, can be in- 
dulged in this paper. The fact, however, that it is a device by 
which the citizen is deprived of the right of trial by jury, calls 
for a few brief observations. 

The modern writ of injunction is used for purposes which 
bear no more resemblance to the uses of the ancient writ of that 
name, than the milky way bears to the sun. Formerly it was 
used to conserve the property in dispute between private liti- 
gants, but in modern times it has taken the place of the police 
powers of the State and nation. It enforces and restrains with 
equal facility the criminal laws of the State and nation. With 
it the judge not only restrains and punishes the commission of 
crimes defined by statute, but he proceeds to frame a criminal 
code of his own, as extended as he sees proper, by which various 
acts, innocent in law and morals, are made criminal; such as 
standing, walking, or marching on the public highway, or talking, 
speaking, or preaching, and other like acts. In proceedings for 
contempt for an alleged violation of the injunction the judge is 


1 Amendments, Art. 7. 
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the lawmaker, the injured party, the prosecutor, the judge and 
the jury. It is not surprising that uniting in himself all these 
characters he is commonly able to obtain a conviction. While 
the penalty which the judge can inflict by direct sentence for a 
violation of his code is fine or imprisonment, limited only by his 
discretion, capital punishment may be inflicted by indirection. 
All that seems to be necessary to this end is to issue a writ to 
the marshal or sheriff commanding him to prevent a violation of 
the judge’s code, and then the men with injunction nooses 
around their necks may be quickly dispatched if they attempt 
to march across this injunction dead line. It is said the judge 
does not punish for a violation of the statutory offense but only 
for a violation of his order prohibiting the commission of the 
statutory offense. Such reasoning as this is what Carlyle calls 
** logical cobwebbery.’’ The web is not strong enough to de- 
prive the smallest insect of its liberty much less an American 
citizen. 

The extent and use of this powerful writ finds its only limita- 
tion in that unknown quantity called judicial discretion, touching 
which Lord Camden, one of England’s greatest constitutional 
lawyers, said: ‘* The discretion of a judge is the law of tyrants; 
it is alway unknown; it is different in different men ; it is casual 
and depends upon constitution, temper, and passion. In the best 
it is oftentimes caprice; in the worst it is every crime, folly, and 
passion to which human nature is liable.’? Mr. Burke pointed 
out the danger of investing ‘* any sort of men’’ with jurisdiction 
limited only by their discretion. He said: ‘* The spirit of any 
sort of men is not a fit rule for deciding on the bounds of their 
jurisdiction; first because it is different in different men and 
even different in the same at different times, and can never 
become the proper directing line of law; and next because it is 
not reason but feeling, and when once it is irritated it is not apt 
to confine itself within its proper limits.”’ 

A jurisdiction that is not required to stop somewhere will stop 
nowhere. 

Prof. Baird says fish have no maturity but continue to grow 
until they die. This curious characteristic of fish is present in a 
very intensified form in the equitable octopus called injunction, 
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for that-has no maturity and never dies, and its jurisdiction 
grows and extends perpetually and unceasingly. * 

It attacks and nullifies State laws upon pure questions of fact 
which it refuses to submit to a jury. The validity of State 
statutes regulating the rates of transportation turn on the 
question whether the prescribed rates are reasonable. This is 
purely a question of fact which ought to be determined by a 
jury in all cases. But when the statute confers on an officer or 
board the power to fix the rates, the question of the reasonable- 
ness of the rates so fixed is never submitted to a jury, but 
through the instrumentality of a writ of injunction against the 
State officer or board who fixed the rates a judge takes juris- 
diction of the facts as well as the law of the case, and pro- 
ceeds to decide this pure question of fact. The legislature of 
a neighboring State, perceiving the futility of trying to 
regulate rates through any officer or board of the State who 
could be reached by a writ of injunction, hit upon the expedi- 
ent of fixing the passenger rates by statute and giving to persons 
who were charged more than the prescribed rates, a right of 
action at law to recover a penalty from the common carrier. A 
common carrier charged more than the prescribed rates and the 
passenger brought suit for the penalty, and the jury found the 
rate prescribed by the legislature was reasonable. The case was 
taken to the Supreme Court of the United States,! and what was 
there said is full of significance. After referring to the fact 
that where the rates were prescribed by an officer or board, the 
officer or board could be enjoined from enforcing them, the 
court said: ‘* But there are other cases, and the present is one 
where the legislatures choose to act directly on the subject by 
themselves establishing a tariff of rates and prescribing penal- 
ties. In such cases there is no opportunity to resort to a com- 
pendious remedy, such as a proceeding in equity, because there 
is no public functionary or commission which can be made to 
respond,’’ in other words, which can be enjoined, and hence no 
way of escaping a jury trial. A similar statute in another State 
was also upheld through the verdict of a jury.2_ The Arkansas 


1 §t. Louis & San Francisco Ry. 2 Chicago Ry. Co. v. Wellman, 143 
Co. v. Gill, 156 U. S. 649, 666. U. S. 339. 
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and Michigan cases will probably be the last of their kind. 
When another case arises under a similar statute a way will 
doubtless be found to apply the ‘*compendious’’ remedy 
spoken of by Mr. Justice Shiras in the Gill case. All that is 
necessary to accomplish this result is for this equitable octopus 
to put forth an additional sucker and draw the case within its 
folds. 

The history of this question is not without interest. It was 
first held that the determination of the question whether the 
rates prescribed for common carriers were reasonable, was a 
judicial and not a legislative function, and was one upon which 
the common carrier was entitled to have its day in court and a 
jury trial. 

But as soon as the jurisdiction was assumed the carrier no longer 
clamored for a jury trial, but quickly sought the arms of a Fed- 
eral chancellor and the protecting shield of aninjunction. The 
right of seventy millions of people to a jury trial of this question 
of fact, in which they are so deeply interested, and the correct 
determination of which is so vital to the public welfare, is not . 
esteemed worthy of consideration; but through the medium of 
a writ of injunction is committed for ever to nine men, or a 
majority of them who hold their offices by appointment for life 
and not one of whom sees or hears a single witness who testifies 
in the case. 

It is undeniable that there are powerful influences at work to 
undermine the constitutional right of trial by jury through the 
use of the injunction, and in other ways. It is alleged that the 
injunction is a speedier and more vigorous and effective method 
of dealing with those charged with the commission of crime, or 
suspected of the intention of committing it, than by the customary 
and constitutional method of accusation, arrest, examination, 
indictment, and trial by jury. Some persons without serious 
thought of the consequences yield their assent to this dangerous 
reasoning. If these are sufficient reasons for disregarding the 
constitution, it is not perceived why they are not sufficient to 
justify the complete adoptioa of the methods of Eastern princes, 
and dispense with the formality of even a trial for contempt. 
The difference is one of degree only. 
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There are put two constitutional modes of trying citizens for 
offenses ; one by military courts ‘‘ in cases arising inthe land or 
naval forces or in the militia when in actual service in time of 
war or public danger,’’ and the other trial by jury. 

The constitution nowhere invests judges with the power either 
to define or punish offenses. They are to assist the jury in the 
enforcement of the laws made by the legislature, and not them- 
selves to make and execute laws. 

The extremely erroneous notion prevails in some quarters that 
the President of the United States is powerless to execute his 
high office and discharge one of his most important executive 
functions, except by permission of the Federal chancellor and 
through the medium of a writ of injunction. 

It is assumed that when the laws of the republic are set at 
defiance by a force too powerful to be overcome by the usual and 
appropriate civil agencies, the President of the United States, 
who is charged with the duty of preserving the peace of the 
United States and enforcing its laws, cannot use any portion of 
the army of which he is Commander-in-Chief, for that purpose, 
without first obtaining the consent of and being summoned to the 
duty by a Federal chancellor. 

The constitution reads: ‘* The President shall be Commander-in- 
Chief of the army and navy of the United States; ’’ it is proposed 
to qualify this comprehensive provision and make it read: ‘* The 
President shall be Commander-in-Chief of the army and navy of the 
United States, subject to the discretion, direction, and commands 
of a United States judge, anda writ of injunction.’’ In answer to 
this contention it is only necessary to observe that whenever the 
United States mail or interstate commerce, or any other Federal 
right or agency is obstructed by a force too powerful to be dealt 
with by the ordinary processes of the law, the President has the 
power, and it is his duty without applying to or waiting for the 
command of any judge, to overcome and remove such ob- 
struction, and to that end use so much of the army under his 
command as may be found necessary for the purpose; and to 
arrest the offenders against the law and turn them over to the 
civil authorities to be tried for their crimes in the mode pro- 
vided by the constitution, and not to turn them over to a judge 
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to be tried for a contempt of court. But if in such case it is 
necessary for the President to be buttressed by some sort of 
judicial writ or order before he can exercise the functions of his 
high office, it is not to be done by a writ of injunction but by a 
warrant for the arrest of the guilty parties and when they are 
arrested, by the army, or by the marshal with the assistance of 
the army, they should be turned over to the proper magistrate 
and proceeded against in accordance with the constitutional and 
established mode of proceeding against persons charged with 
crime, and which ends in a trial by jury. 

This is the practice which has been observed by the chief 
magistrates of all the States for a hundred years, and the only 
difference between the powers and the duties of the Governor 
of a State and the President in this regard is that one is charged 
with the duty of preserving the peace and enforcing the laws of 
the State, and the other is charged with the duty of preserving 
the peace and enforcing the laws of the United States. 

It is a curious and significant fact, that the reasons given 
for conferring on Federal judges the police powers of the State 
and denying to accused persons the right of trial by jury, are 
precisely those given for the establishment of the Court of Star 
Chamber. Summed up in a few words, the reason for its creation 
as expressed in the preamble of the act of Parliament was to 
secure the certain and speedy punishment of all persons who in 
the opinion of the court deserved punishment, and to this end 
the court was invested with a large measure of the jurisdiction 
and discretion exercised by Federal chancellors in our day, and 
a trial by. jury denied. Learned, able, and honest judges sat in 
that court, but never a jury. History records the result. Its 
methods grew to be as cruel and pitiless as those of the Inqui- 
sition itself; it would have put an end to the liberties of 
the English people if it had not been abolished. ‘+ Had there 
been no Star Chamber,”’ says a distinguished English writer, 
‘*there would have been no rebellion against Charles I.’’ The 
lesson taught by the history of the Star Chamber is that the 
rights and liberties of the people will not long survive in any 
country where the administration of the law is committed ex- 
clusively to a caste endowed with boundless discretion and a 
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long term of office, no matter how learned, able and honest its 
members may be. 

Every student of history knows that most of the sufferings 
and oppressions which mankind has had to endure were the 
work of honest and able but misguided or ambitious men. 
Honesty and ability do not exempt from error, and when coupled 
with error they become dangerous gifts. After all, the human 
skull is but the temple of human errors, and judicial clay, if you 
analyze it well, will be found to be like all other human clay. 
The rule is without exception that whenever the exclusive power 
of making or administering the law is committed for any ex- 
tended period to a single man or a few men — to a caste — the 
progressive restriction of the liberty of the people follows. 
The bond of sympathy between them and the people grows 
steadily weaker until the rights of the people are forgotten and 
the protection and interest of caste and classes become their 
chief concern. 

Criticising the *‘ encroaching jurisdiction’’ of the judges in 
England, by which it was said juries would ‘* become a dead 
letter in the constitution,’’ Mr. Burke said: «‘ After the Star 
Chamber was abolished in the 10th of Charles I., its authority, 
indeed, ceased, but its maxims subsisted and survived it. The 
spirit of the Star Chamber has transmigrated, and lives again.’’ 
Let us indulge the hope that the transmigration has not been to 
this country, and that its spirit may never obtain a foothold 
here. 

Jury and injunction are terms which cancel each other. 

In proportion as the injunction is expanded, the right of trial 
by jury is restricted. And this result is not a mere incident to 
the use of the writ; in many cases its real purpose is to deprive 
a party of the right of trial by jury. 

Armed with this powerful writ which has no defined bounda- 
ries or limitations, and which may be used at discretion, the 
power of the Federal chancellor may be fairly characterized as 
imperial. 

But no apprehension need be felt that permanent harm will 
come to the republic from the exercise of imperial powers by the 
judiciary. This is a government ‘‘ of the people, by the people, 
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for the people,” and this whole subject is in their hands. The 
courts of the United States — except the Supreme Court of the 
United States in the few cases enumerated in the constitution — 
can exercise no jurisdiction whatever, except in pursuance of an 
act of Congress conferring it. They are the creatures of the 
people who, through their representatives in Congress, may con- 
fer upon them just such jurisdiction—up to the constitutional 
limit of the grant of judicial power —as they see proper, and 
may withdraw all or any part of that jurisdiction at their 
pleasure. 

The people are always singularly patient of abuses in the 
administration of the law. This is due to their confidence and 
respect for the judicial office. But when that confidence is 
shaken by abuses open and obvious to their comprehension, they 
will put an end to them by the exercise of their own true impe- 
rial, sovereign power. The Duke of Wellington was waited 
upon by a delegation of citizens and told that there was danger 
of a revolution unless a certain public grievance was corrected ; 
replying to this threat of revolution the Iron Duke said: ‘* There 
will never be a revolution in England except through an act of 
Parliament.”’ 

Happily for this republic, its constitution of government is 
such that the only revolution essential to correct abuses and 
preserve the liberties of the people is an act of Congress. 

We pass from the right of trial by jury to its utility and value. 
Its immense superiority to any other mode of trial in criminal 
cases is indisputable. The criminal law is crude and arbitrary. 
The discrimination essential to distinguish between crimes dan- 
gerous to society and those not so, cannot always be formulated 
into a written rule. Human intelligence and foresight are not 
equal to the task of conceiving, and the English language is not 
adequate to express the nice distinctions and varying qualities 
in human actions. They depend upon the environments, age, 
temperament, education, motive, and many other things which 
can be applied to the particular case by a jury only. The law 
takes no note of moral justification, but only legal. It remains 
so for two reasons, one is the difficulty already mentioned of 
defining with precision the cases for the application of the prin- 
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ciple of moral justification or retributive justice; and the other 
is the knowledge that the jury, owing to their peculiar constitu- 
tion and representative character, have power to and will supply 
this defect. A jury will convict the assassin, but not the girl 
who kills her seducer ; they will convict the man who murders 
for money, but not the man who kills the invader of his home; 
and when a hundred good men overcome with virtuous indigna- 
tion by the atrocious crime of some savage brute, do execution 
upon him without the forms of the law, the jury will not hang 
the hundred good men for accelerating the outlaw’s punishment. 
Cases arise in which to inflict the penalty of the law would be 
more dangerous to social order than to overlook the offense. 
Immunity to murders generally would soon dissolve the bonds 
of society, but juries instinctively feel that the social bond is not 
weakened but rather strengthened by the death of a seducer at 
the hands of his victim. The seducer knows that punishment 
from such a source cannot be delayed or evaded by the quibbles 
and technicalities of the law. In such cases the verdict repre- 
sents the sense of justice of the people and ‘‘ the immense jus- 
tice of the people is almost as impersonal as the justice of God.’’ 
Representing as it does the immense justice of the people, the 
jury cannot be replaced by an individuality. Uninfluenced by 
circumstances of moral justification or retributive justice, and 
heeding nothing but the text of the law, the judge would be con- 
strained to visit with the same penalty the assassin and the girl 
who slays her seducer; the man who murdered for money, and 
the man who killed the invader of his home; the savage brute 
who slew the victim of his lust, and the hundred good citizens 
who retired him from circulation. 

The judge would have to do this, for he does not represent 
and cannot appeal to the immense justice of the people to justify 
him for departing from the text of the law. He could not avail 
himself of that elastic and equitable principle which juries 
can apply to the administration of criminal justice and without 
which no written criminal code could long survive. 

By constitutional provision in most, if not all, of the States 
the jury is made the judge of the law as well as the facts in 
libel cases, and in some of the States they are the judges of the 
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law in all criminal cases. Such is the law in the State of Penn- 
sylvania. In Kane v. Commouwealth,! decided in 1879, Chief 
Justice Sharswood in delivering the opinion of the court said: 
‘¢ The power of the jury to judge of the law in a criminal case 
is one of the most valuable securities guaranteed by the Bill of 
Rights. Judges may still be partial and oppressive, as well 
from political as personal prejudice, and when a jury are satis- 
fied of such prejudice, it is not only their right, but their duty 
to interpose the shield of their protection to the accused. It is 
as important in a republican as any other form of government, 
that, to use the language of the constitution of 1776, ‘in all 
prosecutions for criminal offenses’ a man should have a right 
‘to a speedy trial by an impartial jury of the country, without 
the unanimous consent of which jury he cannot be found 
guilty.’ ’’ Here is a solemn judicial determination that judges 
may be ‘* partial and oppressive as well from political as from 
personal prejudice and when a jury are satisfied of such prejudice 
it is not only their right but their duty to interpose the shield 
of their protection to the accused.’’ It will be observed that in 
that State the jury sits in judgment on the judge as well as the 
prisoner, and no complaint is made that criminal justice is not 
as well administered in that State as in any other. The Penn- 
sylvania rule prevailed in some of the United States courts at 
one time. Mr. Justice Baldwin, of the Supreme Court of the 
United States, presided at the trial of Wilson? for a capital 
offense, and said to the jury: ** We have thus stated to you the 
law of this case under the solemn duties and obligations imposed 
on us, under the clear conviction that in doing so we have pre- 
sented to you the true test by which you will apply the evidence 
to the case; but you will distinctly understand that you are the 
judges both of the law and fact in a criminal case, and are not 
bound by the opinion of the court; you may judge for your- 
selves, and if you should feel it your duty to differ from us, 
you must find your verdict accordingly. * * * If you are 
prepared to say that the law is different from what you have 
heard from us, you are in the exercise of a constitutional right 
to do so.”’ 


1 89 Pa. St. 522. 2 Baldwin, 79. 
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The constitution confers upon the Supreme Court of the 
United States original jurisdiction in certain enumerated cases 
and a provision of the Judiciary Act of 1789, now Section 689 
of the Revised Statutes of the United State», provided that ‘* the 
trial of issues of fact in the Supreme Court in all actions at law 
against citizens of the United States, shall be by jury.’’” The 
first jury trial in that august tribunal was the case of the State of 
Georgia v. Brailsford,! which took place just 105 years ago. 
Tbe Chief Justice and all of the justices were on the bench, and 
Chief Justice Jay, as the organ of the court in charging the jury, 
said: ‘* It may not be amiss here, gentlemen, to remind you of 
the good old rule, that on questions of fact it is the province of 
the jury, on questions of law, it is the province of the court to 
decide. But it must be observed that by the same law which 
recognizes this reasonable distribution of jurisdiction, you have 
nevertheless a right to take upon yourselves to judge of both, 
and to determine the law as well as the fact in controversy. On 
this, and on every other occasion, however, we have no doubt 
you will pay that respect which is due to the opinion of the court ; 
for, as on the one hand it is presumed that juries are the best 
judges of facts, it is, on the other hand, presumable that the 
court are the best judges of law. But still both objects are 
lawfully within your power of decision.’’ 

It is sometimes asserted that juries are responsible for the mis- 
carriage of justice which occasionally takes place in criminal 
cases. Asa rule, the responsibility for such miscarriage will be 
found on the bench and not in the jury box. Observation 
teaches us, and the law reports prove, that ten guilty men escape 
through the errors and mistakes and technical quibbles of the 
courts for one who escapes through an error of the jury. One 
of England’s best and ablest judges, Lord Chief Justice Denman, 
said: ‘*It isa grateful task to bear testimony to the excellent 
conduct of juries at the Old Bailey sessions. I don’t remember 
a single conviction that appeared to be unjust. Some acquittals 
have startled me; but often very good reasons, which had not 
occurred to me at the trial, have been suggested afterwards and 


1 1 Dallas, 1. 
VOL. XXXIII. 22 
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I have often thought that their mistakes might be traced to their 
feeling too much deference for certain vulgar scraps of judicial 
phraseology which have come to be considered as principles of 
law.’’ Who is responsible for these ‘‘ vulgar scraps of judicial 
phraseology,’’ that do sometimes mislead and frighten a jury 
into an erroneous verdict? 


The superiority of the jury as judges of facts is as marked in 
civil as it is in criminal cases. 

This superiority results, in a great part, from the inherent dif- 
ference between fixed and casual tribunals. A fixed tribunal is one 
where the office is permanent and where the person or persons who 
exercise its functions do so for long terms or periods, and each 
officer in turn is guided by the precedents established by his pre- 
decessors. A casual tribunal is one summoned from the body of 
the people for the occasion only, or for a very brief term of ser- 
vice, and who consequently bring to the discharge of their duties 
a freshness and earnestness unknown to fixed tribunals, and who 
decide the controversy submitted to them upon its merits, unem- 
barassed by precedents. The judge represents the fixed, and 
the jury the casual tribunal. A jury trial is impersonal ; it gives 
expression to the sense of justice of the people, which is the 
nearest approach to absolute justice attainable in earthly tribu- 
nals. The twelve men summoned from the body of the people 
represent in their several persons, different pursuits and occupa- 
tions in life. Their prejudices, if they have any, resulting from 
their varied pursuits and environments, counteract each other; 
but the single judge, having no counterpoise, his bias and preju- 
dice find full and unrestrained expression in his judgments. 
He is, besides, constantly struggling to force his decision into 
the groove of precedent, and to that end keeps on pursuing 
precedent and analogies and refining and refining until he grows 
‘¢‘ wild with logic and metaphysics ’’ and loses sight of the facts 
and merits of the case in hand. Juries performing casual serv- 
ice only, can never acquire the bad habit of fixed tribunals of 
deciding mechanically upon some supposed precedent. More- 
over, the consequences of an erroneous verdict by a jury are 
immeasurably less than an erroneous verdict by the judge; for 
one jury is not bound by the error of a former jury, but the law 
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of precedent will compel the judge to adhere to his error, for it 
is a rule of fixed tribunals that consistency in error is to be pre- 
ferred to a right decision. 

Lord Brougham, who possessed that noble characteristic of 
the profession, the courage to defend the defenseless against 
the strong—even a friendless woman against a powerful 
king — recognized the great superiority of the people as judges 
of the facts, and after long experience in courts of law and equity, 
and on the bench as well, declared that trial by jury ‘‘should be 
applied to those cases from which the practice in equity has 
excluded it; and that improvement would be best effected by 
drawing to it the cases which the courts of equity have taken 
from the common law, and which they constantly evince their 
incapacity to deal with by sending issues to be tried whenever 
any difficulty occurs.’’ 

It is said juries are inferior to the judge in point of learning 
and ability. In the affairs of life much that is called learning is 
of little utility. 

‘* How small a matter,’’ says Dr. Holmes, * literature is to 
the great seething, toiling, struggling, love-making, bread-win- 
ning, child-rearing, death-awaiting men and women who fill this 
huge, palpitating world of ours.”’ 

Men may be oracles in the arts and sciences, and infants in 
the affairs of life. 

This truth is beautifully expressed by Milton: — 


But to know 
That which before us lies in daily life 
Is the prime wisdom.”’ 


Job says, ‘*Great men are not ulways wise,’’ and there is 
nothing truer in the Book. It is out of the question that one 
man whose whole existence is devoted to one occupation, can 
know as much about men and affairs — and that is the kind of 
knowledge that is wanted in the settlement of controversies 
among men — as twelve men of affairs engaged in varied pur- 
suits and occupations. Judges, us judges of the facts, have all 
the faults, but not all the virtues of juries. 


1 1st Brougham’s Speeches, 438. 
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Lord Hobhouse in an address showing the necessity for jury 
trials said: ‘*It seems to me that juries have kept our laws 
sweet ; they have kept them practical ; they still do so; they are 
like the constant, unseen, unfelt force of gravitation which 
enables us to walk on the face of the earth instead of flying oft 
into space. Certainly nothing can be more important to the 
welfare and coherence and strength of the nation, than that its 
laws should be in general harmony with its convictions and feel- 
ings. * * * Juries are passing every day innumerable 
decisions, each of them very small, but constant, ubiquitous, and 
tending to carry superfine laws down into practical life so as to 
make them fit for human nature’s daily food.”’ 

The idea here expressed by the learned lord is conveyed in 
the homely old maxim of the farmer, that when the fodder in 
the rack hangs too high for the cattle, the fodder must come 
down or the cattle will starve. The tendency of judges in the 
absence of juries would be to hang the fodder in the rack too 
high for the cattle. 

But it_is said juries are prejudiced, especially in particular 
sorts of cases, such as suits for personal injuries, and on policies 
of insurance, and other like cases. 

When you impeach the impartiality and integrity of the jury 
you impeach the impartiality and integrity of the whole body of 
the people from whom they are drawn, and of which they are a 
representative part. Our idea of the prejudices of men is gauged 
by our own prejudices. The difference between a prejudiced 
man and an enlightened and impartial one is the difference be- 
tween the man who opposes our views and the man who agrees 
with our views. It is the old aphorism on orthodoxy and heter- 
odoxy over again. It is always implied in this charge against 
the jury that there zs a tribunal that is free from bias, passion, 
or prejudice, and that that tribunal is found in the judge. 

Did it ever occur to those who make this charge against the 
jury that they might have a beam in their own eye, and that if 
jurors are prejudiced in favor of the plaintiffs in the class of 
cases mentioned, it is just possible that the judge might have a 
little bias in favor of the other side? But it is assumed that 
judges never fetter their impartiality by entertaining an opinion 


. 
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on any subject —that they love nothing, hate nothing, feel 
nothing, see nothing, and know nothing — in a word, that they 
are animated icicles. 

But they are human, and the only thing human that is per- 
manent and unchangeable is human nature. Beyond all ques- 
tion, as a rule, the prejudices of a particular class or caste are 
altogether stronger than the prejudices of the whole body of 
citizens whom the jury represents. Transferring the functions 
of the jury to the judge would only be to exchange one class of 
prejudices for another. 

But in the trial by judge and jury they exert on each other a 
mutual and very salutary control, besides imparting an immense 
moral weight to their joint action. 

It is said jury trials protract litigation, but the errors that 
lead to new trials, and appeals and writs of error and the re- 
versals of judgments and protraction of litigation are the errors 
of the judges. Look into the reports and you will find that in 
the trial of commonplace cases the trial court is charged with 
the commission of from five to fifty errors of law, and fre- 
quently convicted on some of the charges. And the errors of 
judges are not limited to the courts of original jurisdiction. 
The appellate courts themselves are constantly falling into error. 
If one is curious to know the extent of these errors, let him 
consult Bigelow’s Overruled Cases, where he will find that appel- 
late courts as far back as 1873, had overruled nearly ten thou- 
sand of their own decisions. How many they have overruled 
since that time is not known. These are their confessed errors 
only, there still remain, we know not how many errors not yet 
confessed, for judges are like all great sinners, — never confess 
their errors until in eaxtremis, — and not then with that openness, 
fullness, and frankness supposed to be essential to insure 
spiritual salvation to a sinner. 

In the last volume! of the reports of the Supreme Court 
of Nebraska is an official list of 111 cases previously decided by 
that court which have been overruled by that same court, and 
this is comparatively a very young State. 

On one great line of questions the opinions of the Supreme 
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Court of the United States have for some time swung back and 

forth with the regularity of a pendulum, so much so, that a dis- 

tinguished lawyer recently remarked that when he had one of 
that line of cases he felt sure of winning it if the last case 
decided by the court was against him. 

It was undeniable facts like these that wrung from that great 
panegyrist of kings, courts, and the common law the reluctant 
confession that: ‘*The law and the opinion of the judge 
are not always convertible terms, or one and the same thing; 
since it sometimes may happen that the judge may mistake the 
law.’’! ‘* Sometimes may happen”’ is an extremely conserva- 
tive statement of the situation. 

And yet in the light of these facts there are those who affect 
to regard a court as a fetish and assert that the opinions of 
judges are exempt from criticism, and that they are not amenable 
in any degree to an enlightened public opinion strong and forci- 
ble enough to compel attention even from an absolute monarch. 
Judges are not Popes and their decrees are not infallible. 

They are as prone to err as other men and no more infallible. 
The notion that a wrong judicial decision forecloses further dis- 
cussion and perpetuates the wrong forever, is altogether errone- 
ous. That would simply be to change the maxim ‘ The king 
can do no wrong,’’ to **‘ Judges can do no wrong;’’ and to 
exchange the despotic rule of a king for the despotic rule of 
judges. Judge Hoar, United States Senator from Massachu- 
setts, in an address before the Virginia Bar Association at Old 
Point Comfort, July 7, 1898,? answers the contention that the 
wrong of a court of last resort is irretrievable and irreversible 
in the following eloquent and convincing language: ‘* Experience 
has shown that the errors of judicial decisions require no revolu- 
tion or disorder or violence for their remedy. The experience 
of England and of this country, alike demonstrates that there is 
nothing over which a sound and healthful public sentiment makes 

a peaceful way more surely than over a judicial decision which is 
unjust or wrong, or in restraint of liberty or in favor of rank 
against the people or the rich against the poor. The court soon 
finds a way out of it. It gets limited andtrimmed. Its corners 
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get cut. The vigor and vitality are construed out of it. It is 
founded upon the sand. Settled, permanent, deliberate public 
opinion, sometimes taking generations, sometimes taking cen- 
turies, to grow and ripen, prevails in the end alike over the edict 
of the monarch, the decree of the infallible church, the judgment 
of the court, and the anger of the mob.’’ 

Having shown the complaints against the jury to be ground- 
less, the well-founded complaints of the jury against the judges 
and against some of the provisions of the law for their govern- 
ment will be briefly considered. Juries who return verdicts upon 
their oaths and consciences contrary to the judge’s view of the 
facts of the case are sometimes publicly arraigned and impeached 
and summarily dismissed from their office. Now this kind of 
procedure was fought out and settled, against any such invasion 
of the jury’s rights, a good while ago in that country from which 
we inherit the right of trial by jury. Compare such treatment 
of the jury with the deference shown to the jury by the Supreme 
Court of the United States in its charge in the case of Georgia 
v. Brailsford, which is elsewhere quoted. The Supreme Court 
of the United States had a just appreciation of the dignity, 
honor, responsibility, and rights, that attach to juries. The 
juries, equally with the judge on the bench, are judges, and as 
supreme and independent in the exercise of their jurisdiction as 
he is in his. The errors of both may be corrected in the orderly 
mode provided by law, and both may be impeached and removed 
from office for corruption, but neither has a right to summarily 
impeach or remove the other from his office for a supposed error 
in discharging his or their duty. Let the case be reversed: Sup- 
pose whenever the judge errs in deciding the law he was sum- 
marily ordered to step down off the bench. What would be the 
result? Not one single judge’s bench would be occupied next 
Monday ; it is certain that this bench would be vacant, for the 
judges who sit here have been convicted of repeated errors by 
the Supreme Court. Judges make hundreds of mistakes in de- 
ciding the law where the jury makes one in deciding the facts; 
and when juries do err, it is commonly owing to the mistake of 
the judge in instructing them erroneously or inconsistently on 
the law. A jury after receiving a two-sided charge from the 
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judge were unable to agree and when they were discharged the 
judge asked them how they stood, to which their foreman replied : 
** Just like your Honor’s charge, six to six.’” When the judges 
learn to decide the law with as much accuracy and fidelity as 
juries do the facts, it will be time enough for them to indulge in 
censorious criticism of the jury for their supposed mistakes. 
Such action is not only a gross invasion of the rights of the jury, 
but it is an invasion of the constitutional rights of the suitor who 
is entitled to have a jury in the box who will not be influenced 
in any degree in the honest and independent exercise of their 
own opinion by fear of censure, or the hope of applause from 
the judge. The free, independent mind has one opinion, and 
the trammeled, dependent mind another opinion; and the free, 
independent mind is what every suitor is entitled to have in the 
jury box. 

Another just ground of complaint by the juries is that char- 
acter of accommodations provided for them and their treatment 
while serving in that capacity. They are often subjected to all 
sorts of deprivations. Frequently their treatment is infinitely 
worse than that of the accusedthey are called upon totry. Filthy, 
ill-ventilated rooms without conveniences or comforts of any kind 
are not philosopher’s porticoes. Confinement under such con- 
ditions is not calculated to call out men’s best reasoning powers. 
It is the knowledge of the deprivations and sufferings which jury 
service entails that leads many men to look upon jury duty with 
great disfavor, and to resort to all manner of devices to escape 
it. The whole scheme of locking juries up like felons must be 
abandoned. There is just as much reason for locking up the 
judges of the law as there is for locking up the judges of the 
facts. The practice has come down to us from the period of 
torture ; it is a relic of barbarism and superstition. The prac- 
tice has been abolished in some courts, except in cases of felony, 
and it ought to be abolished in all cases. Juries must be put on 
an elevated plain befitting their high and responsible office. 
They must be made to feel that they are invested with the high- 
est and most responsible function that can be delegated to man — 
the power of judging their fellow-men— and they must be 
treated in a manner befitting the honor, dignity, and responsibil- 
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ity of their office. This reform will be followed by an improve- 
ment in the jury service, for men who would make good jurors, 
who now manage to escape the service, would no longer shirk 
the duty. 

The greatest absurdity of the law relating to the government 
of juries remains to be noticed —the rule requiring unanimity 
in the verdict. This question was discassed with some fullness 
on another occasion,’ and on this account will be merely 
adverted to here. 

The unit rule had its origin in the Dark Ages, and is one of 
the common law relics of barbarism and superstition. Mr. 
Hallam declared it to be a ‘* preposterous relic of barbarism; ”’ 
Bentham denounced it as ‘no less extraordinary than barbar- 
ous;’’ Judge Cooley declared it to be ‘* repugnant to all ex- 
perience of human passions, conduct, and understanding; ’’ Mr. 
Justice Miller of the Supreme Court of the United States main- 
tained ‘*that some number less than the whole should be 
authorized to rendera verdict: ’’ the English Law Commission 
ers in 1831, condemned it; several States of the Union have 
abolished it with the happiest results ; and in almost all countries 
where the jury trial has been introduced in modern times, the 
practice is unknown. Hawaii, which has recently become part 
of the republic, has had for nearly half a century a judicial 
system modeled after that of our States. During that period it 
has had a Supreme Court of learning and ability — usually com- 
posed of educated American lawyers — whose reports are en- 
titled to rank with the average reports of the Supreme Courts 
of this country. In a recent paper on ‘* The Judiciary of 
Hawaii,’’ Chief Justice Judd, who has had long experience at 
the bar and on the bench in that country, says: ‘* Unanimity in 
verdicts has never been required. Nine of the twelve jurors 
who hear the case can render a verdict. Forty-five years’ ex- 
perience has not led the community to doubt the advisability of 
this principle, and we should part with it with regret.’’ All 
reason and analogy is against the practice. In all political and 
social matters, and in all other judicial proceedings the majority 
rule obtains. A majority of one will elect every officer in the 
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Republic from President to road superviser, and enact any law, 
State or national. The rule never did govern the judges. Ina 
court composed of three or more judges, the majority dictates 
the decision. In the last advance sheets of the decisions of the 
Supreme Court of the United States, is a case decided by the 
vote of five to four, and many cases in that court of the very 
greatest importance are decided by the same close margin. A 
contest for the office of President of the United States was 
decided by a vote of eight to seven by the tribunal constituted 
to try it. 

Many cases occur about which men can no more think alike 
than they can look alike. 

The diversity of opinion is not due to perversity of judgment 
or to want of understanding, but to that honest difference of 
human opinions without which the body politic would become 
torpid and the State perish of the dry rot. 

If unanimity were tantamount to infallibility, there would be 
some reason for the rule, but there is no more infallibility in 
twelve men than in seven or in nine. Its baneful effects on the 
jury and on the administration of justice are very great. The 
superstition should be abolished by law. _ 

To conclude: For a free people, ‘* trial by judge and jury ”’ is 
immensely superior to any other mode of trial that the wit of 
man has ever yet devised, or is capable of devising; and evil will 
be the hour for the people of this country when, seduced by any 
theory however plausible, or deluded by any consideration of 
fancied emergency or expediency, they supinely acquiesce in its 
invasion or consent to its abolition. 

May the Supreme Judge of the universe speed the coming of 
the time when judges and juries alike will have but one passion — 
justice — and only one thought — to overthrow every obstacle to 
its attainment. 
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THE BETTERMENT TAX. 


I. Derinition. — The betterment tax is a charge assessed by 
the public authority against real estate to wholly or partly pay 
for local improvements. From these improvements the public 
must derive a benefit, but that fact is regarded as only a neces- 
sary incident to the substantial increase in the value of the 
real estate improved. The increase in value may extend be- 
yond the boundaries of the particular land upon which the work 
is actually done, in which event a just portion of its cost may 
be assessed against contiguous property which is benefited. The 
derivation of the term ‘‘ betterment’’ has been ascribed to the 
marginal note to section 26 of the statutes of Charles II., viz. : 
‘** Houses which are to be bettered in value.’’! 

In America, betterment tax is synonymous with special as- 
sessment.” 


The special assessment differs from a general tax in that the 
former is limited to the owner of the real estate which is di- 
rectly benefited, while the latter is collectible without reference 
to benefit, but with the sole consideration of ability to pay. And 
in this manner, but in a less marked degree, is the special assess- 
ment distinguished from the special tax, and from fees, tolls, fines, 


and penalties. The special assessment has been held a tax or 
not a tax very much as constitutional limitations could be 
avoided, and its application secured 


1 Hugh H. L. Bellot in 141 Westm. 
Rev. 405. 

2 See 2 Desty on Taxation, p. 1234; 
Cooley on Taxation (2d ed.), p. 606; 
Elliott on Roads and Streets, p. 387; 
and the Monograph by Victor Rose- 
water, 2 Columbia College Studies, 
p. 434. 

3 See Elliott on Roads and Streets, 
p. 870; 2 Beach on Public Corpora- 
tions, Sec. 1072; 2 Dillon on Munici- 
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II. History. For the purposes of this article, the history of 
the betterment tax is of little importance. The principle was 
recognized in the United Kingdom as early as 1427, when acts 
were passed to prevent damage by the inundation of the sea 
and ‘* to apportion the work, or the expenses of the work, upon 
all whose landed interests received benefits therefrom.’’! A few 
similar acts have been since passed. 

An important act was that of 1667? to regulate the rebuilding 
of London after the great fire of the preceding year. But it 
was not until 1890 that serious consideration of the subject was 
precipitated by the bills proposed by the London County Council, 
for the improvement of the Strand, and the building of the 
tower bridge approach. Both of these laws were passed by 
Parliament but rejected in the House of Lords. ‘* But it may 
be stated, as the broad general result, that the battle has been 
won, and the contest is now over.’’ ® 

In France the principle was adopted as early as 1672 or 1678.4 

In 1807, the system which substantially prevails at present 
was adopted.® At that time Belgium was a part of France, 


and although she has since attained her independence, she retains 


the principle of assessment. So in the German common- 
wealths.”?. Such laws now exist in Ontario,® Manitoba,’ Quebec,” 
Victoria," and New Zealand.” 

In September, 1691, an act was passed by the assembly of the 
Province of New York entitled, ‘* An act for regulating the 
buildings and streets, lanes, wharffs, docks and alleys of the city 


16 Hen. VI., ch. 5; and 23 Hen. 
VIIL., ch. 5. 

219 Chas. II., ch. 3; amended 22 
and 23 Chas. II. 17; 7 Anne, ch. 9. 

3 G. H. Blunden in Local Taxation 
and Finance, p. 93. 

4 Clement, La Police sous Louis 
XIV., p. 144. 

5 Law of 1807, Sec. 30, See Aucoc, 
Droit, Administratif, ii., pp. 732 et seq. 

6 Leemans, Des Impositions Com- 
munales en Belgique, Ch. 5 to Ch. 8. 

See Ludwig-Wolf, Siichsische 
Gesetzgebung tiber Wegeban, p. 96; 


Leichg, Preussisches Stadtrecht, pp. 
375, 385, 386; Loening, Verwaltungs- 
recht, p. 580; Neumann, Die Steurer 
und das offentliche Interesse, p. 331. 

8 Stat. of Ontario, 55 Vict. c. 42, 
8S. 612 et seq. 

® Stat. of Manitoba, 53 Vict. 1890, 
8. 289. 

10 Rev. Stat. of Quebec, 1888, Sec. 
6104. 

ll Stat. of Victoria, 33 Vict. No. 344. 

2 Stat. of New Zealand, 50 Vict. No. 
50. 
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of New York.' This act treated the condition of the streets as 
that of a common nuisance. A later act? provided that the tax 
be imposed upvn ‘* all houses within said city in proportion to 
the benefit they shall receive thereby.’’ Since this time the prin- 
ciple has been well defined in American legislation, but only 
within the last half century has its adoption been general.’ 

III. THeory.— The principle upon which the tax is founded 
‘+ is based upon the theory that the owner of the property assessed 
is to receive a benefit corresponding with the amount assessed, 
and that this is to be paid to meet the cost and expense of the 
improvement.’’ 4 Consequently, the payment of a special assess- 
ment really is a forced exchange of value. It was first attempted 
to legally justify the special assessment under the police power 
of the State® to abate a nuisance, but under this power the 
property owner was entitled to make his own improvements, 
and thereby avert lawful interference by the State. Again it 
was attempted to legally justify special assessments under the 
power of eminent domain, but this led to divers difficulties in 
the adjustment of the prices of benefits and injuries and was 
necessarily limited in its application to those instances in which 
real property was taken for public use.® It was not until the 
special assessment was placed upon the broad ground of the 
taxing power that its legality was securely established. This 
doctrine was established in New York, at an early date,’ and is 
learnedly discussed in a modern legal treatise, in part, as fol- 
lows: **It is the generally accepted doctrine that where the 
expenditure of money is required for the opening, for the im- 
provement, or for the repairing of a road or street, the adjoining 
land may be assessed when it receives a special benefit although 
the public may also be incidentally benefited. It is the theory 
of many of the authorities that by imposing the expense upon 


1 Acts of the Province of New York 4 Matter of Mead, 74 N. Y. 216. 
(Bradford), p. 12. 5 See Pueblo v. Robinson, 12 Colo. 

2 Laws of New York, 1787. 593. 

3 See Watson’s Annals of New 6 See The People v. Brooklyn, 4 N. 
York, p. 157; 2 Dillon on Municipal Y. 419; reversing s. c. 6 Barb. 209. 
Corporations (4th ed.), Secs. 748 et seg. 7 Id., Ib. 
and other American authorities re- 
ferred to herein. 
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the land specially benefited an equitable adjustment is effected, 
and those who receive the special benefit are required to do no 
more than bear a burden correspondent to the actual benefit 
received. It is but just, it is well reasoned, to compel the land- 
owner who gains by the value added to his land by the improve- 
ment to pay that value rather than exact it from those who 
receive no direct benefit. It detracts nothing from his gain that 
others also profit by the improvement. There is neither ine- 
quality nor injustice in imposing the burden upon those who are 
directly and especially the gainers by the improvement. It 
would, of course, be unjust to exact from the landowner the 
payment of money where he secures no special benefit, although 
he may obtain, in common with his fellow-citizens, a general 
benefit from the improvement ; but the law does not exact money 
where no equivalent is yielded, for it proceeds upon the theory 
that a special benefit does accrue to the owner of the land, inas- 
much as the value of the property is increased. But whatever 
may be the true theory upon which the right to levy local assess- 
ments may be vindicated, it is quite well established that the 
right exists.’’ 

Although, as stated, the betterment tax has become firmly 
established in both the economics and the jurisprudence of Amer- 
ica, its recent revival in London has caused much contention 
between the landowners and the balance of the people. The 
chief public representative of the former class is the Duke of 
Argyl, who contends that while the increased value of improved 
property should be made to pay taxes, the taking from the 
owner of his ‘‘ unearned value ’’ is confiscation. He says: ‘* The 
whole idea on which this new proposal rests is the idea that the 
owner of an article, such as a house, has noright to any increase 
in its value of which he himself is not the sole cause and author. 
If he has caused the increase by any special act or outlay of his 
own, then the idea is that he has ‘earned’ it. But if it has 


1 Elliott on Roads and Streets, pp. wood v. District Judge, 40 Minn. 22; 
869, 370; citing 2 Dillon on Municipal 41 Rep. 234. See Matter of Torrance 
Corporations (3ded.), Sec. 761; Cooley N. W. Street, 4 R.I. 230; 2 Desty on 
on Constitutional Limitations (5th Taxation, pp. 1235, 1237; Cooley on 
ed.), p. 619; 1 Hare on American Con- Taxation (2d ed.), p. 610 et seq. 
Stitutional Law, p. 301, note; Sher- 
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arisen from other causes, from acts or from conditions of soci- 
ety, which are wholly independent of anything he has done, 
then the increased value is dubbed as ‘ unearned,’ and, to use 
Mr. Rae’s expression, may be ‘ appropriated by the community, 
either wholly, or in such part as convenience may decide.’’’! 
To this Mr. John Rae,’ replied, in part as follows: ** Nothing 
is thought of but the fairest and least burdensome way of meet- 
ing an extraordinary common expense. City improvements are 
a purpose for which it has very generally been considered neces- 
sary to provide by some special resource. The city of London 
used to meet it by the coal duties; the Scotch towns before the 
Union by an impost of two pennies Scots on the stoup of ale; 
Glasgow, sixty years ago, by a public lottery. But, on the 
whole, no possible resource seems so little burdensome as this 
betterment tax.”’ 

It is submitted that the true theory of the betterment tax is 
composite in nature. To contend that it is a total appropriation 
of ‘‘unearned increment ”’ is to charge an extremity to which it 
seldom goes. To argue that it takes none of the ‘ unearned 
increment ’’ is false. It is clear that it takes a part of the un- 
earned increment, and the proper theory upon which the tax 
should rest is to determine what part of the unearned increment 
the community has a natural or a social right to. The single 
taxer would say that the community is entitled to al/ the unearned 
increment because the God of nature endowed mankind in gen- 
eral with land, air, and water, and no individual should exclude 
others from the free use of either of these three necessities of 
life. The landlord would say that his land is the result of his 
labor, and represents the investment of his capital; that he 
holds it as others hold commercial paper, merchandise, and 
other forms of personal property; that while it is true that 
from a local improvement he may derive an unearned incre- 
ment, it is also true that the value of commercial paper and 
merchandise depends upon the market which organized society 
affords. Now, it is submitted that somewhere between these 
two contentions lies the true theory of the betterment tax. 
In every municipality the people in each section (even 


1 57 Contemporary Review, pp. 913, 914. 2 57 Contemporary Review, 660. 
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block), are usually clamoring for local improvements. Why? 
For the reason that they would derive from such im- 
provements both special and direct benefit. The residents of 
another section of the municipality would derive an incidental 
benefit from the improvement, the value of which would depend 
upon the proximity and value of their property, and the possible 
personal use which they might make of the particular work 
constructed. This fact demonstrates that the value of the im- 
provement is chiefly local, that the ‘* unearned increment” is 
exceptional and extraordinary. If the value of the unearned 
increment were normal and general, society should pay for it. 
But it is extraordinary and it is local, and for this reason as 
much of it as is in excess of the ordinary unearned increment 
which organized society produces may be taken without the 
violation of a single canon of political economy or principle of 
law. This theory is supported by reason, and may be verified 
by a comparison of conditions in Great Britain and the Conti- 
nent with those in America. In the former, society has been 
long established. Land values are quite fixed. The possibility 
of a substantial unearned increment is small. In the latter, land 
values are unsettled, though tending upward, and susceptible of 
being largely increased by local improvements. Consequently, 
the Duke of Argyl is not so far wrong as he may be accused of 
being. His arguments relate to the acts proposed by the Lon- 
don County Council. But it must not be overlooked that no 
matter how long society may have been established there is 
always a possibility of special increase in the value of land by 
reason of local improvements. The difference in this respect 
between the old country and the new is not relative but purely 
of values. It is submitted, then, that the solution lies, not in 
the rejection of the principle of the betterment tax, but in its 
adoption under provisions which would make its application 
equitable. Let the cost of the improvement be divided so as 
to be borne partly by general taxation, and partly by the special 
assessment. If the estimated unearned increment is small as in 
London, let the charge upon it be small in proportion to the 
charge upon the general tax fund. If the value of the land 
largely depends upon the local improvement, as in many of the 
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American cities, let the special assessment upon it be large in 
proportion. Thus in some of the cities one-half of the expense 
is paid by the lands specially benefited, and one-half by the 
city, in others, two-thirds is paid by the owner and one-third by 
the city.! To repeat, of the increased value take the excess 
over the normal increase, for it justly belongs to society. 

IV. Poticy.— The wisdom of the adoption of the principle of 
the betterment tax is exemplified in the cities and towns of the 
United States of America, in many of which it has been adopted. 
In this new country splendid cities and many well improved 
towns have been speedily built upon this theory.” In the better- 
ment tax there seems to be just enough of the single tax theory to 
compel needed improvements. The historian of the city of Bos- 
ton states that improvements in that city aggregating $22,200,000, 
were made between 1866 and 1880, ‘‘ without hardship to the 
numerous individuals whose property was taken, and without large 
expense to the city.’’ While the effect of undue extravagance in 
the administration of such a system was demonstrated in the city 
of Washington between 1866 and 1871,’ when the people of 
that unimproved village, unaccustomed to making large public 
expenditures, arose with a clamor, expelled the commissioners 
and superseded the commission itself. But the present magni- 
ficent city of Washington stands as a monument to the wisdom 
of the system.‘ 

On this subject a practical English economist,’ observes: 
** Now, it will be asked, but how has the betterment tax been 
found to work? Has the public materially helped by it? Has 
it led to no oppressive exactions, and provoked no discontent 
among the private proprietors specially assessed? So far as I 


1 See Richard T. Ely on Taxation in 623 et seg.; Cooley on Constitutional 
American States and Cities, pp. 212, Limitations (6th ed.), pp. 473, 478; 2 
213. Desty on Taxation, pp. 1234 et seq. 

2 Richard T. Ely on Taxation in 8 Winsor’s “Memorial History of 
American States and Cities, pp. 212, Boston,” iii, 274. 
213; Elliott on Roads and Streets, pp. 4 See J. A. Porter on ‘City of 
369 et seqg.; 2 Dillon on Municipal Cor- Washington,” in John Hopkins “ Uni- 
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2 Beach on Public Corporations, Sec. 5 John Rae, in 57 Contemporary 
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VOL. XXXIII. 23 


354 


33 AMERICAN LAW REVIEW. 


have been able to ascertain, there has never been anywhere any 
serious or continued outcry against it. At first it always caused 
opposition, and many persons dreaded it because they felt it 
was liable to abuse and might, in hands misguided by ideas of 
fairness, be converted into an instrument of gross oppression. 
But in actual experience they have found it generally applied 
with great consideration for private rights, and under those cir- 
cumstances the advantage of the tax is obvious. It undoubtedly 
facilitates improvements because it is one of the least burden- 
some methods of meeting their cost, always the chief difficulty 
in their way.”’ 

V. Lecarity. —It is generally accepted in American juris- 
prudence that the State may impose special assessments under its 
taxing power. The legislature of the State may confer the power 
upon other public corporations, such as municipalities and 
counties; but the latter cannot delegate their authority. 

The objections under constitutional principles and provisions 
have been overcome. Thus it was contended that the tax 
took property without due process of law; that it took private 
property and appropriated it to public use without just com- 
pensation ; and that it violated the requirement that taxes 
be uniform. All these objections have been overcome, and the 
tax repeatedly sustained as constitutional.? In some of the 
States this tax is specially authorized by the constitution.® 
But since the power to levy betterment taxes is usually a deriv- 
ative one, the statutes conferring it are construed strictly. 
And where the authority under the statute is exercised by a 
municipality, the ordinance or resolution must be enacted in 
the terms and after the manner prescribed by the statute.‘ 
Then the officers of the municipality must strictly comply with 


1 2 Beach on Public Corporations, 3 See Const. Ill., Art. IX., Sec. 9; 
Sec. 1072; Cooley on Constitutional Const. Minn., Art. IX., Sec. 1, am’d 
Limitations (6th ed.), p. 478; 2 Desty Nov. 2d, 1869; Const. Neb., 1875, Art. 
on Taxation, p. 1243; Elliotton Roads IX., Sec. 6; Const. Wash., 1889, Art. 
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the terms of the ordinances, since material irregularities defeat 
the collection of the tax.? 

There are several requisites of a valid assessment. Thus, it 
must be for public purposes; ? and it must be fairly apportioned. 
The assessment of the property owner is not limited to the 
expense incurred for the improvement on or near his particular 
lot. But the amount of the special assessment must not exceed 
that of the total estimated value of the betterment to the 
district for which it is levied. However, there is a manifest 
disposition to so qualify this rule as that the benefit need not be 
actual but merely possible. By statute, the tax may be made a 
lien upon the property benefited; but as to whether it can be 
made a personal liability is a point about which the authorities 
differ. ‘It is not easy to perceive how the assessment can be 


extended beyond the property against which it is directed, since 
the sole foundation of the right to direct and enforce the assess- 
ment, rests upon the theory that the land receives a benefit equal 
to the assessment.’’® 

All real estate, including both public’ and exempt property,® 


is subject to the tax. The objects of the tax are generally street 
improvements, although the principle has been applied to the 
improvement of parks,’ the betterment of water-ways,” the con- 
struction of sewers, wire conduits, water-works, etc.," sanitary 
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improvements,' and, in many States, the building of the turn- 
pikes.” 

The tax is usually levied according to one of two methods: 1. 
The assessors view the property and levy the expense in pro- 
portion to the estimated benefit which the estates would respec- 
tively receive from the proposed work; or 2. The legislature 
fixes some definite standard, as that the estate shall be assessed 
by a measurement of length, quantity, or value.’ For the purpose 
of acquiring jurisdiction and proceeding in a lawful manner all 
the material provisions of the enabling statute must be strictly 
complied with. Thus, the property owner is entitled to notice 
of the proposed assessment.’ 

Against any irregularities in the procedure, the tax-payer 
has his remedies. These may be provided by special statute or 
rest in the efficacy of the writs of certiorari,® and mandamus. 
Where the remedy at law is inadequate courts of equity will lend 
their aid.’ But the courts cannot entertain objection to the 
propriety of the assessment,’ unless it is clear that no benefit 


can arise from the assessment.? 
Jas. AVERY WEBB. 
Sr. Louis, Mo. 
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WILL A COURT OF EQUITY COMPEL A PURCHASER 
TO ACCEPT A TITLE RESTING SOLELY ON AD- 
VERSE POSSESSION? 


The opinion appears to be quite prevalent among convey- 
ancers that such a peculiar sacredness attaches to a record title 
that without it a court of equity will refuse to decree specific 
performance. This erroneous application of the well-known 
equitable doctrine that a doubtful title will not be forced upon 
an unwilling purchaser, is countenanced by the general state- 
ments contained in the leading text-books on equity jurispru- 
dence, and by the entire silence of these text-books as to a long 
line of decisions which clearly establish the marketable character 
of a possessory title. We find indeed in Fry’s work on Specific 
Performance an express statement that a purchsser will not be 
compelled to accept such a title. In his summary of the cases 
in which a court would consider the title doubtful, appears the 
following: ‘‘ Where the title rests on a presumption of fact of 
such a kind that if the question of fact were before a jury, it 
would be the duty of the judge not to give a clear direction in 
favor of the fact, but to leave the jury to draw their own con- 
clusion from the evidence, e. g., where the title depended on the 
presumption of mere possession.’’? 

In support of this proposition, the author cites the case of 
Eyton v. Dicken, decided in the Court of Exchequer in 1817.? 
From the meager report of this case, it appears that under a 
decree rendered therein the premises in question were sold by 
the deputy remembrancer and that the purchaser objected to 
the title on the ground that it rested only on adverse possession. 
Several old persons testified that the land had been in the pos- 
session of the defendant and his ancestors as long as they could 
remember. ‘* The objection may be somewhat captious,”’ says 
Graham, B., ‘‘ but it is one against which we cannot force an 
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unwilling purchaser to accept a title.’’ The first part of this 
brief opinion of his lordshipis much better law than the last part, 
as may be seen by a reference to the authorities hereafter cited. 

In summarizing the cases where the court would not consider 
the title doubtful, Mr. Fry cites a decision in the vice-chan- 
cellor’s court in 1821, Prosser v. Watts,! where the mere loss of 
a deed (said deed being recited in a later conveyance) was held 
not to create a reasonable doubt, the title being fortified by 
sixty years’ undisputed possession. This citation is satisfactory 
so far as it goes, but the author might have cited decisions to 
the same effect, where there was no evidence whatever ofa 
deed, and where the possession was for a period barely over the 
term of the Statute of Limitations. . 

Bispham in his excellent treatise on the Principles of Equity 
states the general rule that a purchaser will not be compelled by 
a decree of a court of equity to accept a doubtful title, citing the 
oft-quoted case of Pyrke v. Waddingham,’ and numerous other 
authorities, but does not state whether he considers a possessory 
title doubtful, within the meaning of the rule, and does not refer 
in this connection to any of the numerous decisions which answer 
the question. 

As the text-books have failed us, we shall be obliged to 
formulate the answer for ourselves. It may be stated concisely 
as follows: A court of equity will enforce specific performance 
in case of a title resting only on adverse possession, where it is 
shown with reasonable certainty that the parties to be barred by 
such possession were under no legal disability.® 

The leading case on this subject is Scott v. Nixon,* decided 
by Lord Chancellor Sugden in the High Court of Chan- 
cery in 1843. The case is interesting from many points of 
view. It involved ‘‘ certain lands called the lands of Mullyard- 


1 6 Madd. 59. 

2 10 Hare, 1. 

3 Scott v. Nixon, 8 Dr. & War. 388; 
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logher and a tenement called Rea’s tenement’’ near the town 
of Enniskillen in Ireland, one of those copyhold estates peculiar 
to the English common law, held for lives renewable for- 
ever, like the holding which so aggravated the Squire in Thomas 
Hardy’s interesting little story (Nettie Sargent’s Copyhold), 
«‘ making a little island of independence in the fair ocean of 
his estates.’’ The case is a history of the persevering at- 
tempts of a creditor of one Alexander Nixon to collect his 
debt. As an instance of protracted litigation, it rivals the 
famous suit of Jarndyce v. Jarndyce. How long it had 
been pending before it reached the High Court of Chancery, 
and how much longer it dragged on after Lord Chancellor 
Sugden’s decree as to the title, we cannot tell. We only 
know that the creditor, having brought suit against Nixon 
in his lifetime and prosecuted it to final judgment, brought a 
bill in equity in 1820, to reach the lands in question and have 
them applied in payment of his debt, and that in 1843, the court 
rendered a decision that a conveyance of the lands made undera 
decretal order would pass a good title to the purchaser. That 
portion of the litigation therefore which comes to the surface in 
the reports, covers a period of twenty-three years. During this 
litigation, as in Jarndyce v. Jarndyce, ‘‘ children were born into 
the case, young people married into it, and old people died out 
of it.’” The original plaintiff, Beresford Burston, escaped from 
the suit by assigning his claim to one Scott, who brought a bill 
of revivor and supplement in 1835. 

The facts involved may be briefly summarized as follows: 
Alexander Nixon made a will shortly before he acquired title to 
the premises, in which, after appointing certain other lands 
(the subject of a former settlement) to his eldest son, George 
Nixon, he devised the residue of his real estate, subject to the 
payment of his debts and certain pecuniary legacies, to his 
executors and their heirs for the use of his six younger sons. 

Alexander Nixon died in 1791 and the younger sons at once en- 
tered into possession of the premises, evidently supposing that 
they were entitled to them under the will, whereas in fact, as these 
lands were subsequently acquired by the testator, they did not pass 
under the will, but vested as undevised estate in George Nixon, 
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the eldest son and heir of the testator. George Nixon made no 
claim, however, and at the time of the commencement of the 
suit in 1820, the younger sons had continued in possession for 
more than twenty years — that being the period established by 
the statute of limitations then in force in England. Prior to 
this date, George Nixon had died, and Anna Nixon, his daughter 
and only surviving heir, was made a party defendant both to the 
original bill and to the bill of revivor and supplement. In 1838 
a decree was pronounced for the sale of the property. In 1841 
Anna Nixon died. 

The purchaser objected to the title on the ground that having 
been purchased by the testator subsequent to the date of the 
will, the estates did not pass to the younger children by the 
devise, and that since the death of Anna Nixon, there was no one 
before the court in whom the legal estate was vested. 

The Master of the Rolls refused to compel the purchaser to 
take the title. The High Court of Chancery, to whom the case 
was appealed, reversed the decision of the lower court, and 
rendered a decree in favor of the title. Two grounds are given 
for the decision. One is that the debt, being a judgment debt of 
the testator, would, under any circumstances, be a charge on the 
property in question. This conclusion is so obvious that it is 
difficult to see what the parties were fighting about these twenty- 
three years. Evidently the ‘* gaudium certaminis’’ prevails in 
Enniskillen as well as in Tipperary or Kilkenny. 

We are at present, however, only concerned with the second 
ground on which the opinion is based — that of adverse posses- 
sion. The court held that although the original residuary devise 
did not affect the estates in question, the possession held by the 
younger sons for a period longer than twenty years, vested the 
title in them and effectually barred the title of the heir. Lord 
Chancellor Sugden expresses himself very fully and decidedly on 
the question under consideration. He declares it to be ‘‘ a mat- 
ter of perfect indifference how the title is made out, provided 
the purchaser gets a title, whether it be by escheat, abatement, 
disseisin, intrusion, possession and non-claim, or destruction of 
contingent remainders, provided there be a valid legal title.”’ 


1 ‘Real Property Limitation Act of 1833, 3 and 4 Wm. 4c. 27. 
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‘*Tt was saidin this case,’’ he continues, ‘* that the statute of 
limitations only operated as a defense, but never could be held te 
confer a title, and I was asked where or in whom was the legal 
title? I reply that the statute has executed a conveyance to the 
party whose possession is a bar. The statute makes the title, 
for by its operation it extinguishes the right of the one party 
and gives legal force and validity to the title of the other, the 
party in possession. What does the purchaser require in this 
ease? That the heir at law of the original testator should join 
in the conveyance to him, in order to release any right he may 
have, by way of extinguishment; but the statute has, by its own 
force, not only extinguished any right which the heir could have 
had, but has transferred the legal fee simple to the party in pos- 
session, for the legal estate must be in him whose possession has 
barred the right of every other person. 

‘« Try the case by thistest. Suppose the estate in the posses- 
sion of the purchaser. I ask would it not have all the incidents 
which belong to a fee simple? Could not the purchaser deal 
with it just as he pleased? He could make a lease, execute a 
settlement, grant a mortgage, sell the fee, or dispose of it by 
will. If he died intestate, it would descend as real estate. He 
might maintain an ejectment against all the world: against the 
very claimant whose estate the property had originally been 
His title, therefore, is a fee simple in possession. I entertain 
no doubt upon the point, though, from that deference which is 
justly due to the opinion of his Honor [the Master of the Rolls], 
and the importance of the question, I have been led to consider 
it with the greatest care.’’ 

In Games v. Bonnor,! decided in 1884, in the Court of Appeal, 
(Lord Coleridge, L. C. J., and Lord Chancellor Selborne taking 
part in the decision) the doctrine laid down by Lord Chancellor 
Sugden in Scott v. Nixon was sustained, and a twelve-year pos- 
sessory title under the Real Property Limitation Act of 1874, 
was held to be such as a purchaser would be forced to accept. 
The title in this case rested on a mortgage given to the plaintiff 
by one William Williams under the supposition that he was ten- 
ant in tail in remainder, expectant on the death of his mother, 


54 L. R. (N. 8.) Ch. 517. ? 37 & 38 Vict. c. 57. 
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Mrs. Williams, the actual fact being that Mrs. Williams was 
herself tenant in tail. Mrs. Williams died in 1869, and the 
plaintiff went into possession on the day of her death and re- 
mained in possession up to the date of the suit. Mrs. Williams 
had had another son, Lewis Williams, who died in 1835. It 
seems not to have been proved conclusively that said Lewis 
might not have left issue. 

The purchaser’s objection was disposed of with an almost 
startling summariness. The court not only held that a title 
resting on adverse possession under a twelve-year statute of lim- 
itations is marketable, but also, virtually decided that the stat- 
ute of 1874, above referred to, which went into effect January 1, 
1879, is, to a certain extent at least, retroactive and reduces the 
period during which suit might be brought, under causes of 
action already existing, from twenty years to twelve years; ! 
and it seems to imply that the burden rests on the party object- 
ing to the title to prove the disability which might suspend the 
running of the statute. In this last respect it would seem that 
the rule is too stringent, and that this case would not be fol- 
lowed to its extreme length in American courts, but that the 
vendor would be obliged to prove beyond a reasonable doubt 
that no such disability existed. 

Turning now to the American decisions, we find the doctrine 
that adverse possession may make a marketable title abundantly 
sustained. In the case of Ottinger v. Strasburger, decided in 
1884,? the facts were as follows: The plaintiff received the title 
from the executor of the will of Robb Thompson, who died in 
1870. Said Thompson had no record title, but only a posses- 
sory title commencing in 1821, the premises prior to that date 
having been owned by Abraham Beekman. A decree for 
specific performance was rendered. ‘* This continued posses- 
sion,’’ says the court, ‘* was all that could be required to vest a 
title in the property by means of an adverse holding, and from 
it and its long continuance, a presumption arises that the prop- 
erty was in fact conveyed, under the power of sale contained in 
the will of Abraham Beekman, by his executor to Thompson. 


1 See also on this point Batchelor 2 33 Hun, 466; affirmed in 102 N.Y. 
v. Middleton, 6 Hare, 75. 692. 
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For so long possession creates the assumption of a grant to the 
person holding the property.”’ 

In Pratt v. Eby,’ the plaintiff held under a sale ordered 
by the Orphan’s Court in 1840. The sale was claimed to 
be defective, but it was held that adverse possession for 
thirty years made this objection immaterial. ‘* A title depend- 
ing on the bar of the statute of limitations,’’ says Judge Shars- 
wood, ** may be a marketable title which a purchaser will be 
compelled to accept, provided it clearly appears that the entry of 
the real owner or owners is barred.’’ By reason of an outstand- 
ing mortgage, however, specific performance was not ordered. 

In O’Connor v. Huggins,’ the plaintiff was the executor of one 
Carrigan, who had obtained title in 1851 by an administrator’s 
deed. The court deemed it unnecessary to discuss the alleged 
defects in the administrator’s sale, adverse possession being 
proved from 1851 to the time of bringing the bill (1889). 

In Gump v. Sibley,*? adverse possession for sixty years was 
proved. The court declared that twenty years would have been 
sufficient, it being shown that no disability existed. 

In Logan v. Bull,‘ the possession was for nearly fifty years, 
and the title was held to be made good thereby. ‘* The lost link 
in the chain of title, if such a fact exists, is supplied by a con- 
tinued occupancy that would bar any recovery by an adverse 
claimant.”’ 

Hedderly v. Johnson,® is to the same effect. ‘* Where the 
title depends on the bar of the statute of limitations,’’ says 
Gilfillan, C. J., ‘and it clearly appears that the real owner is 
barred, it is a marketable title.”’ 

Murray v. Harway,® while not a case involving adverse 
possession, is worth considering in this connection. The 
defendant had agreed to sell the lease of St. James Hotel to the 
plaintiff and others. The lease had been made originally to 
Thomas Wells, and contained a covenant against transferring or 
assigning without the written consent of the lessors. It had 
been assigned by said Wells to the defendant and the lessors 


1 67 Pa. St. 396. 4 78 Ky. 607. 
2113 N. Y. 511. 5 42 Minn. 443. 
3 79 Md. 165. ® 56 N. Y. 337. 
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had accepted rent from the assignee. The piaintiff objected 
that the title was not good without the consent of the lessors, 
which consent could not be obtained, and brought suit to recover 
an installment which had been paid on the agreement. The court 
held that the condition against assignment, having been once 
dispensed with, was dispensed with forever, and that the fact 
that the destruction of the condition was not a matter of record 
did not make the title unmarketable. The following extract from 
the opinion of Judge Folger is strikingly applicable to the 
question under consideration in this article: ‘* The courts of 
equity in this State have not held that a title, though the proof 
thereof rests in part on parol, is for that reason so doubtful and 
uncertain that specific performance by the purchaser will not be 
decreed. And it has been held that where one of the paper 
links of title was defective, the lapse might be supplied by parol 
proof of possession under color of title sufficient to establish a 
good adverse possession and that such a title is enough on which 
to found a decree.”’ 

The Supreme Court of Massachusetts has recently rendered a 
decision in which the above remarks of Judge Folger are quoted 
and applied to the case of a title depending on adverse posses- 
sion. In this case! the defendant refused to complete the pur- 
chase for the sole reason that a deed in the chain of title dated 
in 1839, was not acknowledged or recorded till 1859, after the 
death of the grantee. There was also uncontradicted evidence 
of adverse possession on tbe part of the plaintiffs and their pre- 
decessors in title, from a period prior to 1872, and of the 
absence of all disability which might prevent the running of the 
statute of limitations. The court held that the title was such 
as the purchaser should be compelled to accept, both on the 
ground that there was no evidence to rebut the presumption 
that the deed was delivered on the day of its date, and also on 
the ground of adverse possession. I quote the following from 
the opinion delivered by Mr. Justice Knowlton: ‘‘ We are not 
prepared to say that in no case would a purchaser be compelled 
in equity to take a title which rests upon adverse possession. 
The case of Noyes v. Johnson,’ does not support the defendant’s 


1 Conley v. Finn, 171 Mass. 70. 2 139 Mass. 436, 
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contention on this point, but was decided on the ground that 
the special provision of the contract of sale implied that the 
purchaser was to have a good title by the record. It has been 
held both in England and America that a title by adverse pos- 
session may be so clearly proved and be so free from doubt as 
to be a proper foundation for a decree for specific performance 
against a purchaser.’’ While intimating that they might not 
perhaps go to the length of some of the decisions above referred 
to, the court holds that evidence of adverse possession may at 
least be used to fortify a weak link in the record title. 

It would seem, therefore, that the authorities are practically 
unanimous in deciding that a title by adverse possession is as 
valid as any other, and will be forced upon an unwilling pur- 
chaser where the parties to be barred by such possession are 
under no disability. If these parties can be identified and 
located, and the absence of disability shown, there is no reason 
why adverse possession for the bare period of the statute of 
limitations should not be sufficient to make a marketable title. 

Perhaps, also, it should be reasonably probable that the evi- 
dence necessary to prove the adverse possession will be avail- 
able to the purchaser in case of a subsequent suit against him. 

Where the parties to be barred cannot be identified or located, 
and disabilities may exist which would suspend the running of 
the Statute of Limitations, it is probable that in American courts 
at least the purchaser’s objection will not be overruled in so 
summary a manner as in Games v. Bonnor,? but that 
proof of a very long period of adverse possession will be insisted 
upon. Thus, in Scott v. Nixon, the period of possession was 
about fifty-two years; in Ottinger v. Strasburger, sixty-three 
years; in Pratt v. Eby, thirty years; in O’Connor v. Huggins, 
thirty-eight years; in Gump v. Sibley, sixty years; in Logan v. 
Bull, nearly fifty years. 

The doctrine that a possessory title may be considered 
marketable by a court of equity is, of course, open to abuse in 
its practical application by conveyancers. The law of courtesy 


1 Games v. Bonnor, 54 L. J. (N. 2 Supra. 
8.), Ch. 517; Gump v. Sibley,79 Md. 
165; Conley v. Finn, 171 Mass. 70. 
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and a regard for the convenience of the purchaser would 
require that the seller should make any reasonable effort to per- 
fect the title on the record, and should invoke the peremptory 
action of a court of equity only as a last resort. 

In general, however, the operation of the rule is beneficent. 
It tends to prevent the refusal of titles on captions and unrea- 
sonable grounds, and to allay to a great extent ‘‘ the fear of the 
next conveyancer,’’ which often prevents a frivolous objection 
to a title from being treated with the indifference which it mer- 
its ; and in cases where there is ground for a reasonable differ- 
ence of opinion, it allows resort to a tribunal whose decision 
will be accepted as final. 


Francis B. Patten. 
Boston, Mass. 
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, Are we at the dawn of a new epoch in the law of garnishment? 
The last hundred years has been a formative period in the law 
of this subject, and it has seen many changes. Almost invari- 
ably these have been by way of extending the application of the 
remedy. Up to the present time, no doubt, it has generally 
been supposed that there are but two grounds for charging the 
garnishee, viz.: 1, that he was indebted to the principal debtor; 
or, 2, that he was in possession of property belonging to the 
principal debtor. He might be charged on one ground for 
one liability, and on the other ground for another liability, 
all in the same proceeding. The two might be united, but 
each item of liability for which the garnishee was charged 
must stand wholly upon one ground or the other. The gar- 
nishee could be charged for property under his control belong- 
ing to the defendant, or for any debt he owed which belonged 
to the defendant, but on no other ground. 

Now comes the highly respected and conservative Supreme 
Court of the old State of Massachusetts, and says that the gar- 
nishee (there called trustee), may be charged though he is not 
indebted to the principal defendant in any amount, liquidated 
or unliquidated, at law or in equity, and though the property in 
respect to which it is sought to charge him is in the absolute 
control, custody, and personal possession of the principal 
defendant himself. This new ground for charging the gar- 
nishee is that he is in possession of the title to the defendant’s 
property. Though he has not possession of the property, he 
may, according to this view, be charged if he is possessed of the 
legal title to it without a beneficial interest. The court says: 
**We do not see why he was not as well ‘ able to turn it out to 
be disposed of on execution’ (Andrews v. Ludlow, 5 Pick. 28, 
31), as if he had taken possession by a formal act.’’ 

The court by Holmes, J., states the facts of the case as fol- 
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lows: ‘* At the time of the service of the writ in this action, the 
person sought to be charged as trustee had accepted from the 
principal defendants a conveyance of all their property not 
exempt from attachment, consisting mainly of machinery, sup- 
plies and stock on hand in a shoe factory, and book accounts, 
in trust for the defendants’ creditors, but had done nothing 
about taking possession of the property. No creditors appear 
to have become parties to the deed. The question before us is 7 
whether these facts warranted the superior court in charging 
the trustee.”’ The court held that the facts warranted the 
judgment charging the trustee. 

This decision does not rest upon any statute peculiar to Massa- 
chusetts. The statute under which the court held that the 
possession of title was sufficient to charge the trustee reads as 
follows: ‘* When a person who is summoned as a trustee has 
goods, effects or credits of the defendant intrusted or deposited 
in his hands or possession, such goods, effects, and credits shall 
be thereby attached and held to respond to the final judgment 
in the suit, in like manner as goods or estate attached by the 
ordinary process, except as hereinafter provided.’’! Inthe opin- 
ion, the court refers to another section of the statute, saying: 
*s Pub. St. c. 183, § 26, is not intended to limit the liability of 
trustees under deeds like this to cases where they have taken 
possession, but simply to declare the existing law that they may 
be charged by trustee process, under section 21.’’ This section 
26 provides: ‘* If a person summoned as trustee has in his pos- 
session, goods, effects, or credits of the defendant, which he 
holds by a conveyance or title that is void as to the creditors of 
the defendant, he may be adjudged a trustee, although the 
defendant could not have maintained an action therefor against 
him.’’ These are the only provisions of the statute bearing 
upon the question and the reader will observe that they do not 
differ materially from the provisions found in the garnishment 
statutes of all the States. 

The nature and extent of the departure made by the court in 
this case from its former rulings, which are, in this respect, in 
substantial accord with the previous decisions of the courts of 


1 Pab. St. Mass, (1882), Chap. 183, Sec. 21. 
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other States, will be best appreciated after a brief contemplation 
of a few of these former decisions. 

In the case of Andrews v. Ludlow,}! cited by the court in the 
above case, the trustees were held not liable for a two-third 
interest in a brig and her cargo at sea and other property at St. 
Salvador. The court said, referring to previous decisions: 
‘* These cases were decided on the ground that a trustee is not 
chargeable for personal property belonging to the principal, of 
which he has only the constructive possession; but it must be 
in his actual possession, or within his control, so that he may be 
able to turn it out, to be disposed of on execution. This we 
consider a reasonable construction of the statute; a different one 
might expose the trustee to manifest injustice. At the time of 
the service of the plaintiff’s writ, the property in question was 
at sea, or in some foreign port. It was beyond the control of 
the trustees, and has in truth never since been in their posses- 
sion.”’ 

Again, when it was sought to charge garnishees by reason of 
taking an assignment of the Jay or share of a seaman engaged in 
whale fishing, the court held the garnishee not liable. The 
assignment was made before the whaling voyage began; and the 
assignees were summoned as garnishees (or trustees) of the 
assignor after the ship had returned with her cargo to port but 
before any part of it or the proceeds had come to the possession 
of the assignees under their assignment. The following is from 
the opinion of the court, speaking through Chief Justice Shaw: 
‘In order to be charged, they (the garnishees ) must have goods 
or estate of the principal, liable to be specifically attached by 
the officer, if they could be come at, property which might be 
afterward turned out by the trustee, and taken by the officer as the 
property of the principal, on an execution in the nature of a fieri 
facias, and sold; or they must then be indebted to the principal. 
Of the former of these there is no pretense, and therefore the 
only question is, whether at that time they owed him any- 
thing. * * * The plaintiff contends, that this order upon 
the owners, given by the seaman to the trustees, authorizing 


1 (1827), 5 Pick. 28. 
VOL. XXXIII. 24 


YIM 


370 33 AMERICAN LAW REVIEW. 


them to receive the whole of his voyage or lay, in part to secure 
them for advances, was an assignment, and vested an interest in 
them. We think that is a true view of the transaction; it 
was an authority coupled with an interest, in its nature not 
revocable by the party who gave it; and this is the true descrip- 
tion of an assignment. But it was an equitable assignment; 
the assignment of a chose in action. It gave them an equitable 
or beneficial interest, to the extent of their advances; beyond 
that, it enabled them to act for the owner, and to that extent 
they were his agents, and bound to act in good faith, for his 
interest; but they would not become his debtors or owe him 
anything, until they had received money on his account. And 
even if we regard the entry made in their books by the ship- 
owners, of the notice given by the trustees, as an acceptance of 
the order, so that the trustees could maintain an action in their 
own name, * * * it would make no difference. The as- 
signees would not become debtors to the assignor, and therefore 
would not be chargeable as his trustees, until in virtue of the 
order they had actually received money beyond their own claims 
to his use.’’? 

An administrator, having given bond and accepted the trust 
of executing a will whereby the testator’s interest in a schooner 
was bequeathed to the principal defendant, was summoned as 
garnishee, and the court held that he could not be charged, 
saying: ‘*It does not appear that the vessel has ever been in 
the possession or under the control of the alleged trustee, or 
that the testator’s interest in it has ever been sold or reduced to 
money. It cannot therefore be said to be a debt due to the de- 
fendant from the testator,in money. In Andrews v. Ludlow, 5 
Pick. 28, it was held that, in order to charge a trustee for per- 
sonal property of the principal, it must be in his actual possession 
or within his control, and that a mere constructive possession is 
not sufficient. All that he has in this case is a small fractional 
undivided interest in a chattel of which he is in no sense the 
keeper or holder. There is nothing in his hands which he could 
deliver upon demand toward the satisfaction of an execution if 
he should be charged in this process. He owes the principal 


1 Osborne v. Jordan (1855), 3 Gray, 277. 
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defendant nothing, and he has nothing in his possession belong- 
ing to the defendant.’ 

The way for the present decision was to a considerable extent 
paved and the law of the subject unsettled, by the case of 
Mechanics’ Savings Bank v. Waite,? in which an administrator 
of the estate of a deceased minor was held liable in garnishment 
for a distributee’s share of the intestate’s estate, although when 
the writ was served the administrator had received no part of 
the estate, the whole of the minor’s property being still in the 
possession and control of his guardian. 

On the whole, the decisions of the other States, except a few 
recent decisions, accord with the previous decisions of the Mas- 
sachusetts court which have already been reviewed. ‘* It has 
been repeatedly held that mortgagees, not having the possession 
of the mortgaged goods, cannot be charged as trustees.’’® The 
decisions on this point have been numerous and uniform.‘ The 
rule has been the same with regard to one who has taken an 
assignment of a judgment or other claim in behalf of the 
defendant, to be collected and accounted for to him. The 
assignee has been held not to be thereby in possession of any- 
thing for which he could be charged as garnishee before the 
money was collected.® 

It has likewise been held that a person who has taken an 
assignment, conveyance, or absolute bill of sale of the defend- 
ant’s property for the sole purpose of enabling the principal 
defendant to defraud his creditors, is not thereby liable as 
garnishee for the property which still remains in the possession 
and control of the principal defendant. In deciding a case of 
this kind, the Supreme Court of New Hampshire said: ** When 
a trustee is adjudged chargeable for any specific articles in his 
possession, the execution, issued against the defendant, contains 
a precept to levy the same thereon; and if the trustee refuses 
or neglects to deliver the article to the officer having the 


1 Nickerson v. Chase (1877), 122 4 Central Bank v. Prentice, 18 Pick. 
Mass. 296. 896; Curtis v. Raymond, 29 Iowa, 52; 
2 (1889) 150 Mass. 234. Thisopin- Folkerts v. Standish, 55 Mich. 463. 
ion was also written by Judge Holmes. 5 Ide v. Harwood, 30 Minn. 191; 
Quoted from Callender v. Furbish, Smith v. Wiley, 41 Vt. 19; Mayes ov. 
46 Me. 229, Phillips, 60 Miss. 547. 
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execution, on request, execution is issued against him, upon 
notice, as for his own debt, for the value thereof (Gen. 
St., c. 230, ss. 38, 39). He is required to deliver the 
articles to the officer, not because the duty of taking posses- 
sion is imposed upon him by the service of the writ, but 
because, by the service of the writ attaching them in his posses- 
sion, he is made trustee, and, for some purposes, his possession 
is made the custody of the law. By direct attachment, the 
plaintiffs, avoiding the bill of sale, might acquire a lien upon 
the property whether found in the defendant’s or the trustee’s 
possession. In this process of foreign attachment, the trustee 
can be required to give up property of which the attachment 
made him the legal custodian, and of which he has no title or 
right of possession that he can assert against the plaintiffs; but 
he cannot be required to give up what he never had, or what, 
being returned to the defendant before the attachment, has 
remained in the defendant’s possession.’’ ! 

A broker having sold railroad iron for his principal, reserving 
title till paid for and the right to retake it if not paid for 
according to contract, was summoned as garnishee of his prin- 
cipal after the purchaser had taken the railroad iron, laid it and 
made default; and it was held that the garnishee did not have 
such control of the railroad iron as would render him liable.’ 

The decision of the Supreme Court of Massachusetts, 
mentioned at the beginning of this article, and forming 
the subject of this review, was rendered October 20, 1898, 
and will be found reported in 51 N. E. Rep. 452, under 
the title of Avery v. Monroe. In support of their decision 
the court cite Lane v. Nowell,® in which the garnishee was 
charged for goods he had put in the hands of an auctioneer 
for sale, who was accountable to him only and acting 
under his orders, Arnold v. Elwell,‘ in which a trustee was 
charged for a schooner at sea assigned to him as trustee for 
creditors (this being a very strong case in support of the recent 


1 Gutterson v. Morse (1879), 58 N. 2 Clarke v. Farnum, 7 R. I. 174. 
H. 529. To the same effect, see 8 (1838) 15 Me. 86. 
Kiggins v. Woodke, 78 Iowa, 34; 4 (1836), 13 Me. 261. 
National Union Bank v. Brainard, 65 
Vt. 291. 
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Massachusetts decision, but open to the grave objection that 
garnishees cannot be charged for property in their possession 
beyond the boundaries of the State, which is a proposition 
admitted by all courts); Peabody v. Maguire,’ in which the 
garnishee was charged for property of the defendant held by the 
United States in bond, but which only the garnishee had the 
power to release, the court considering that sufficient control 
to charge the garnishee; and Glenn v. Boston & Sandwich Glass 
Co.,? in which the garnishee was charged for money received 
by him from a receiver in chancery after the garnishment sum- 
mons was served, but to which he was before entitled. 

There are a few cases not cited in the opinion which seem to 
tend in the same direction. In County of Des Moines v. Hink- 
ley,’ the court expressed the opinion that garnishment served on 
a bank attached the defendant’s interest in the account due him 
from Des Moines County for building a court house, he having 
assigned that account to the bank (before the garnishment was 
served) to secure the bank for advances made to him. This 
statement is strengthened by Shaver W. & C. Co. v. Halsted,‘ 
in which the court held that money due the principal defendant 
on an insurance policy which had been assigned to his wife 
without consideration before the writ was served, was attached 
by garnishment against her, the insurance company also hav- 
ing been garnished and having paid the amount due on 
the policy into court to be disposed of as justice and the 
rights of the parties might require. In Humphreys v. The 
Atlantic Milling Co.,° the court dismissed a bill in chancery 
filed for the purpose of attaching money due the principal de- 
fendant on the ground that the plaintiff had an adequate remedy 
at law, by garnishing the person holding a check for the amount 
of the fund for which he was accountable to the principal de- 
fendant upon receiving payment. But in Moors v. Goddard,* 
it was held that a bank was not liable as garnishee by reason of 


1 (1887), 79 Me. 572. 5 (1889) 98 Mo. 542. 
2 (1854), 7 Md. 287. 6 (1888), 147 Mass. 287. Opinion 
3 (1883) 62 Iowa, 637. by Devens, J. 

4 (1889) 78 Iowa, 730 
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receiving drafts from the defendant for collection, payable to its 
order, and upon which it had given the defendant credit upon 
its books, if it had not yet collected the drafts. As suggested 
by the court in Humphreys v. The Atlantic Milling Co., the per- 
son holding the check might be charged as garnishee, but not for 
the amount of the check nor as indebted to or in possession of 
property belonging to the defendant other than the check itself, 
unless he refused to indorse and surrender the check to the 
sheriff for collection, when ordered by the court to do so.! 

It is a general proposition that the garnishee may be required 
to surrender property in his possession belonging to the principal 
defendant, but that he cannot be required to institute proceed- 
ings for the purpose of recovering the defendant’s property to 
which the latter is entitled in order to enable the garnishing 
creditor to recover his demand. Nor can the garnishee be re- 
quired to proceed to take possession of property not already 
under his control. There are a number of decisions to the effect 
that the garnishing creditor may have the aid of a court of 
chancery to prevent the property being spirited away after the 
garnishment is served, or may have a receiver appointed to take 
possession of it if the garnishee abandons it.? It is not impossi- 
ble that by these means a garnishment under the circumstances 
presented in the case being reviewed, might be made effectual 
without requiring the garnishee to take possession of tke prop- 
erty, the effect of the writ being merely to prevent him from 
disposing of his title, so that the plaintiff may be sure of some- 
thing to levy upon when he recovers his judgment in the main 
action, provided he can prevent it being spirited away before 
that time. No doubt he would acquire considerable advantage 
from the garnishment if he can be protected against assign- 
ments of the property made to innocent purchasers between the 
date of the service of the writ and the recovery of judgment, or 
at least, if assignments be made, have a right to personal judg- 
ment against the garnishee. 


1 Storm v. Cotzhausen, 38 Wis. 139; 2 Decisions reviewed in Rood on 
Old Second Nat. Bank v. Williams, 71 Garnishment, § 193. 
N. W. Rep. 150. 
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How far the courts will go in this direction and by what means 
they will work out the remedy so as to make it practical in such 
cases remains to be seen, and we will all wait with interest for 
further decisions upon the subject. 


Joun R. Roop. 
ANN ARBOR, MICH. 
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CONFESSIONS; A BRIEF HISTORY AND A CRITICISM. 


There may be noted four distinct stages in the history of the 
law’s admission of confessions. In the earliest stage (going for 
present purposes no further back than the times of the Tudors 
and the Stuarts) there is no restriction at all upon their recep- 

tion. In the next stage, comprising the second half of the 
1700s, the matter begins to be considered, and it is recognized 
that some confessions should be rejected as untrustworthy. 
In the third stage, comprising the present century, the principle 
of exclusion is developed, under certain influences, to an abnor- 
mal extent, and exclusion becomes the rule, admission the excep- 
tion. In the last phase a reaction sets in here and there, but it 
represents a future rather than a present movement, and little is 
accomplished in the way of changing the law or the practice. 
The rulings of the courts of the United States reflect the last two 
stages only, and involve no special development. The several 
stages we may now notice; for here, as in other instances, some 
of the confusion and uncertainty has arisen from a failure to per- 
ceive the existence of the stages and the differing values which 
the historical perspective confers upon different. precedents. 

1. ConrEessions IN THE 1500s AND 1600s.— What we 
notice here is that there is no doctrine about excluding ‘ con- 
fessions’’ in the modern sense; that is, all narratives avowing 
guilt are accepted in evidence without discrimination, and par- 
ticularly without question as to their having proceeded from 
hope of promises or from fear of threats, even of torture. It is 
true that the term ‘‘ confession’’ appears, and that there are 
doctrines about it; but in the one case the term is used in a dif- 
ferent sense, and in the other the doctrine relates to the conclu- 
siveness, not the admissibility, of the evidence. Perhaps the 
simplest method of explaining the state of the law is to describe 
first these two doctrines, and then to indicate the absence of any 
other and exclusionary doctrine. 
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(1.) ** Confession’’ as a plea of guilty. The technical 
sense of ‘* confession,’’ then, in the earlier usage, is a plea of 
guilty. It was affected by a rule or practice of not receiving 
or recording such a plea under certain circumstances; but it was 
not understood as including extrajudicial narrative avowals of 
guilt offered as hearsay, and the rule about it did not affect such 
statements ; in short, it dealt with a matter of criminal pleading, 
not a matter of evidence. This will be plain enough from the 
following passages from the earliest treatises on criminal law : — 


1607, Staundford, Pleas of the Crown, b. 2, c. 51: “If one is indicted or 
appealed of felony, and on his arraignment he confesses it, this is the best and 
surest answer that can be in our law for quieting the conscience of the judge 
and for making it a good and firm condemnation; provided, however, that the 
said confession did not proceed from fear, menace, or duress; which if it was 
the case, and the judge has become aware of it, he ought not to receive or 
record this confession, but cause him to plead not guilty and take an inquest 
to try the matter.”’ 

1680, Hale, Pleas of the Crown, Emlyn’s ed. 225: ‘‘ Concerning the Plea of 
the Prisoner upon his arraignment, and first of his Confession of the Fact 
Charged and Approving others. When the prisoner is arraigned, and demanded 
what he saith to the arraignment, either he confesseth the indictment, or pleads 
to it, or stands mute and will not answer. The confession is either simple, or 
relative in order to the attainment of some other advantage. That which I call 
a simple confession is where the defendant, upon hearing of his indictment, 
without any other respect confesseth it; this is a conviction; but it is usual 
for the court, especially if it be out of clergy, to advise the party to plead and 
put himself upon his trial, and not presently to record his confession but to 
admit him to plead. If it be but an extrajudicial confession, tho’ it be in 
court —as where the prisoner freely tells the fact and demands the opinion of 
the court whether it be a felony, — tho’ upon the fact thus shown it appear 
to be felony, the court will not record his confession but admit him to plead to 
the felony ‘ not guilty.’ 

** 4 confession in order to some other advantage is either where the prisoner 
confesseth the felony in order to his clergy (de quo infra, c. 44), or where he 
confesseth the offense and appealeth others thereof, thereby to become an 
approver, and thereupon to obtain his pardon if he convict them.’’! 


Notice here, first, that a ‘ confession,’’ in the language of 
Lord Hale, ‘* is a conviction,’’ or, in Serjeant Hawkins’ phrase, 
‘the highest conviction that can be made.’’ There is no ques- 
tion of evidence; it is matter of recording a man as guilty, 
because he has pleaded it, and no resort to evidence (no ‘* trial ’’ ) 


1 So also (1716) Hawkins, Pl. Cr., b. II, c. 31, Sects. 1-3. 
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is needed. Notice, next, that the unwillingness to make the 
record of such a plea is a general and indiscriminate one, accord- 
ing to Hale (‘it is usual for the court’’); but according to the 
others, the circumstance causing hesitation is that the accused is 
overpowered by ‘* fear, menace, or duress ’’ (Staundford ), or by 
‘* fear, menace, or duress, or from weakness or ignorance” 
(Hawkins). This test is one wholly appropriate to the situa- 
tion, and not at all coincident with the modern one; and yet 
these authorities have undoubtedly served in part for precedents 
in the later stages. 

(2.) ** Confession”’ as dispensing with the two overt-act 
witnesses in treason. The same notion of ‘* confession”’ asa 
plea of ‘* guilty,’’ and in itself a ‘* oonviction,’’ reappears in the 
statutes of the 1500s and 1600s, requiring two witnesses to an 
overt act of treason. It is obvious that when a requirement was 
established as to the quantity of evidence (two witnesses), the 
requirement would naturally not apply in a case where no resort 
at all to evidence was needed, 7. e., where the accused pleaded 
guilty, that is, ** confessed.’’ This was evidently the notion in 


the statutes of Edward VI, dispensing with the requirement in 
such a case: — 


1547, St. 1 Ed. VI, c. 12, 8. 22: “*No person * * * [shall be indicted or 
convicted of treason, unless he] be accused by two lawful and sufficient wit- 
nesses, or shall willingly and without violence confess the same.”’ 

1554, St. 5-6 Ed. VI, c. 11, s. 8; the same, ‘‘ unless the said party arraigned 
shall willingly without violence confess the same.’’! 


Now the statute was construed to give this dispensatory effect 
to confessions other than those made upon arraignment at bar. 
Thus: — 


1664, Tong’s Case, Kelyng, 18: ‘“* The judges all agreed that if a conspirator 
be examined before a privy councellor or a justice of the peace, and upon his 
examination without torture confess the treason, if after at his trial he deny it, 


1 These statutes were, by some 
judges, believed or claimed to have 
been repealed, as to trials, by 1 and 2 
P. & M. c. 10 (1554), which enacted 
that all trials of treason should from 
thenceforth be held ‘‘according to 
the due order and course of the com- 


mon law;”’’ see e. g. Tong’s Case, 
Kelyng 18, 49 (1664) ; and this conten- 
tion practically prevailed during the 
Stuart period. But the question of 
its interpretation in the present con- 
nection was still a living one. 
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and two witnesses to prove that confession, are good evidence,against him that 
made that confession at his examination aforesaid; and in that case there needs 
no witness to prove him guilty of the treason, for that confession puts it out of 
the statute, which requires two witnesses to prove the treason unless the party 
shall without torture confess the same; and the confession there spoken of is 


not meant a confession before the judges at his trial, but a confession upon his 
examination.” 


It was apparently to remedy the effect of this forced con- 
struction and restore to the statute its intended restrictions that 


the act of 7 Wm. III. changed the phraseology of the dispensing 
clause : — 


1700, St. 7 Wm. III. c. 3 No indictment or trial for high treason shall be 
had except on the testimony of two lawful witnesses, ‘‘ unless the party 
indicted and arraigned or tried shall willingly without violence in open court 
confess the same, or shall stand mute, etc.’’ 


This phrasing, it would seem, should have settled the matter. 
But, such was the pressure to use summary methods towards 
treasonable efforts, that even this statute permitted a difference 
of opinion to arise as to the dispensatory effect of a confession 
made out of court.? The pretext of those who gave it such an 


effect seems to have been that such a confession was itself an 
overt act, and therefore was enough if proved by two witnesses. 
The doubts were still unsettled in 1793; and the following 
passage shows how distinct the question was from that of the 
mere admissibility of confessions: — 


1793, Anon, Discourse on High Treason, 145 (printed in Kelyng’s Rep., ed. 
1874); ‘*As to the confession, there have been doubts whether the statute 
requires a confession upon the arraignment of the party, or a confession taken 
out of court by a person authorized to take such examination. Evidence of a 


1 Coke had advanced the same that the confession, to be sufficient 


opinion a century before, in Ralston’s 
Case, 3 Inst. 25; so, also, Anon, 2 
Anderson 66. 

2 This broader effect was upheld in 
(1716) Francia’s Case, as reported in 
East Pl. Cr. I, 183, and Foster, Dis- 
course on High Treason, c. III, s. 8 
(Foster Cr. C, 241); and in (1746) 
Berwick’s Case, Foster Cr. C. 10. On 
the other hand in (1710) Willis’ Trial, 
15 How. St. Tr. 623, it was conceded 


of itself, should be “in a court of 
record.’”? Mr. J. Foster, in his Dis- 
course (241), approved the latter 
doctrine, and thought that the former 
cases should not be extended beyond 
their facts, i. e., the case of an ex- 
amination before a magistrate. Chief 
Baron Gilbert, in his Treatise on 
Evidence (p. 137; ante 1726) had taken 
the view of Willis’ Case. 
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confession proved upon the trial by two witnesses has been held sufficient to 
convict without farther proof of the overt acts (M.S. 1746). This point is, 
however, not clearly settled. But such confession out of court is evidence 
admissible, proper to be left to a jury, and will go in corroboration of other 
evidence to the overt acts.’’! 


(3) Confessions in general as admissible. These, then, were 
the only doctrines about ** confessions ’’ up to the middle of the 
1700s. They both involved the notion of ‘* confession ’’ as a 
plea of guilty and therefore as dispensing with the necessity of 
evidence; and they dealt with the conditions under which the 
effect of immediate conviction was to follow such a confession. 
That, apart from these doctrines, there were no others as to 
confessions, appears not merely from the general lack of record 
of such doctrines, but from several other circumstances. In the 
first place, the reports of trials, down to the middle of the 1600s 
at least, show the tribunal questioning the accused, and pro- 
ceeding, without let or hindrance, upon whatever they could 
get from him by way of confession. In the next place, we find 
that, up to the middle of the 1600s at least, the use of torture to 
extract confessions was common, and that confessions so obtained 


were employed evidentially without scruple; ? and it is clear that 
such a practice is inconsistent with the slightest recognition of the 


modern doctrine about the admissibility of confessions. In the 
third place, the doctrine of receiving approvers’ confessions against 
themselves was nominally in full force during all this period, 


1 In 1803 we find Mr. East (Pl. Cr. Use of Torture,’’ 11 Harv. L. Rev. 293. 


I, 132) combating Mr. J. Foster’s 
opinion, and agreeing with the view 
of the Francia case. Yet he seems at 
times to confuse the mere admission 
of a confession and its sufficiency to 
convict. 

2 1836, Jardine, Use of Torture in 
the Criminal Law of England, 58 ff. 
Mr. Jardine says, further: ‘‘ The last 
instance of torture in England, of 
which I can find any trace, occurred 
In the year 1640;” and this result 
seems to be adopted in the acute and 
interesting articles on the subject by 
Mr. A. Lawrence Lowell, “ Judicial 


Yet in 1664, in Tong’s Trial, 6 How. 
St. Tr. 259, the defendant is found 
saying, ‘*I confess I did confess it in 
the Tower, being threatened with the 
rack.’? In Scotland, it was applied 
even much later: 1676, Mitchel’s Trial, 
6 How. St. Tr. 1207, 1232; and an in- 
stance in 1687, at p. 1221; 1680, Gor- 
don’s Trial, 11 How. St. Tr. 51; 1684, 
Semple’s Trial, Jb. 985. In the Colo- 
nies, it was known at as late a time 
as Mr. Jardine mentions, 1642; Brad- 
ford’s History of Plymouth Planta- 
tion, 473. 
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and was not in effect abolished until Rudd’s Case,’ in 
1775. This doctrine, too, could not possibly co-exist with any 
semblance of the modern doctrine about confessions; for it used 
as evidence (and evidence sufficient in itself) a confession obtained 
by a promise of pardon, more or less contingent, to be sure, but 
still definite and probable enough to be fatal to the modern use 
of the confession.? In the fourth place there are many recorded 


trials in which such opportunities were offered that, if there had 
been any doctrine limiting the admissibility of confessions, it must 
have been mentioned by judges or by counsel ; yet it was not.® 


1 Post. 

2 The theory and process is clearly 
set forth by Lord Hale (1680), Pleas 
of the Crown, 225: ‘* Before any man 
shall be admitted to be an approver, 
he must confess the indictment in open 
court, and pray a coroner to be as- 
signed him. * * * Upon confessing 
the felony and praying a coroner to 
be assigned, the court doth these 
things: i. They assign him a coroner 
to take his appeal; * * * 3. He 
shall be removed out of the strait 
custody, and make his appeal before 
the coroner, that he may not have any 
just pretence to say it was by duress 
or constraint, and, therefore, if upon 
the coming back of the approver into 
court he will waive hisappeal, as being 
made by duress and against his will, 
the coroner shall be examined touch- 
ing it upon oath, and if he affirm it 
was made de bon grée, the appeal shall 
stand, but the approver shall be 
hanged. * * * If the approver be 
vanquished and kild upon the place 
in the battle, or if the appellee be 
acquitted by verdict, yet a judgment 
must be entred upon his [the ap- 
prover’s] confession; for his bare 
confession of the felony is a con- 
viction, it is true, but not an attainder 
til judgment given quod suspendatur 
per collum, which is not presently 


entred upon his becoming approver, 
but when either by trial or for any 
other cause before shewn, the court 
thinks not fit to spare his execution. 
* * * Ifthe appellee be convict by 
verdict or battle, or slain upon the 
field, * * * in that case, altho’ 
the life of the approver is saved, yet 
he shall be banished unless he obtain 
the king’s pardon; lord Coke saith he 
shall have a pardon ex debito justitie.”’ 

3 E. g., 1664, Tong’s Case, Kelyng, 
18; the judges differed as to admitting 
against one defendant the testimony of 
another given under promise of par- 
don; ‘‘but they all advised that no 
such promise should be made, nor any 
threatenings used to them incase they 
did not give full evidence.”’ 

1710, Willis’ Trial, 15 How. St. Tr. 
628; a peculiar but absurd point was 
raised under the St. 7 Wm. III., supra, 
that it excluded all extrajudicial con- 
fessions, and during the discussion 
the judges made such remarks as the 
following: Tracy, J.: “I never knew 
it disputed but a man’s confession 
might be given in evidence;” Lord 
Chief Baron: ‘‘To say it shall not be 
given in evidence, there is no ground 
for it.’’ 

1716, Francia’s Trial, ib. 920; a 
promise by the Secretary of State not 
to use the confession was alleged to 
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Finally, in the treatises of Hale! and Buller,? where the 
doctrine would naturally be mentioned, there is in the original 
edition no such mention; while Hawkins * expressly declares the 
admissibility of confessions without limitation; and the passage 
of Gilbert,‘ which has a limitation, was apparently intended to 
apply only to ‘* confessions ’’ in the old pleading-sense already 
described.® 

2. CONFESSIONS IN THE Seconp Har oF THE 1700s.— 
During the time since the Restoration of 1688, and in the course 
of the gradual, though slow and timid improvement in the 
methods of criminal trials, there must have been some exten- 


have been broken; no argument of the 
modern sort was advanced. 

1722, Woodburne’s Trial, 16 id. 62; 
Layer’s Trial, Ib. 21; 

1736, Bacon, Abridgment; Tit. 
‘*Evidence” (I.), p. 313: con- 
fession of the defendant himself, 
whether taken on examination * * * 
or spoken in private discourse, has 
always been allowed to be given in 
evidence against the party.’’ 

1 1680. 

2 1762, Trials at Nisi Prius, 236; 
Buller’s term ‘‘confessions,’’ though 
used of an answer in chancery and of 
letters, evidently signities admissions 
in civil causes. 

3 1716, Pleas of the Crown, b. II, 
c. 46, 8. 3: “It hath always been 
allowed to be given in evidence against 
the party confessing; but not against 
others.”’ 

4 Ante, 1726. 

5 Two instances will illustrate how 
the texts of the last century have by 
editorial interpolation been made to 
bear testimony in modern times to law 
which the authors would hardly have 
recognized. In Hawkins’ Pleas of the 
Crown, b. II., c. 46, 8. 33, 8th ed., 
there is a passage: ‘*A confession 
being the strongest proof of guilt, re- 
quires the highest authority; ’’ this, 
in earlier editions, was a note with 


the addition: “and this confession 
must be without menace or undue 
terror;’’ the passage did not appear 
at all in the original edition; and it 
applies merely to the old sense of con- 
fession, i. e., pleas of guilty. Again, 
the following sentimental rhetoric: 

“As the human mind under the 
pressure of calamity is easily seduced 
and liable, in the alarm of danger, to 
acknowledge indiscriminately a false- 
hood or a truth, as different agitations 
may prevail, a confession, whether 
made upon an official examination or 
in discourse with private persons, 
which is obtained from a defendant 
either by the flattery of hope or by the 
impressions of fear, however slightly 
the emotions may be implanted, is not 
admissible, for the law will not suffer 
a prisoner to be made the deluded in- 
strument of his own conviction;” 
after being interpolated by editors 
into Gilbert’s and Hawkins’ treatises, 
was widely copied (in Swift’s treatise, 
for example, p. 132), and has helped 
largely as an authority to support one 
of the modern heresies. Mr. Joy 
thinks it the work of Gilbert’s editor, 
Lafft; but there are circumstances 
which point strongly to Leach, the 
reporter of Crown Cases, and a leading 
counsel in criminal practice in the late 
1700s. 


4] 
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sion, in the minds of bar and bench, to the usage as to 
extrajudicial confessions, of the phrases and notions originally 
peculiar to confessions at bar upon arraignment. It has left 
few direct traces in the reports;* but by 1775-1785 we find its 
results coming to the surface. In 1775 in Rudd’s Cuse,? where 
the accused had applied for release in consequence of having 
confessed under an assurance of pardon to be received as an 
accomplice testifying for the Crown, Lord Mansfield, in discuss- 
ing the practice of using approver’s confessions, seemed to see 
nothing unlawful in it; but at the same time he made the first 
judicial utterance limiting the admissibility of ordinary con- 
fessions: ‘*The instance has frequently happened of persons 
having made confessions under threats or promises; the conse- 
quence as frequently has been that such examinations and con- 
fessions have not been made use of against them on their trial.’’ 

He was here clearly thinking only of persons ‘‘ being drawn 
by promises and assurances to answer to an examination and to 
swear to it on oath,’’ and not of confessions in general; 
moreover he does not intimate that anything more than a com- 
mon practice (not a rule) existed. But in 1783, in Warick- 
shall’s Case,’ before Nares, J., and Eyre, B., the modern rule 
received a full and clear expression, and confessions not entitled 
to credit because of the promises or the threats by which they 
had been obtained were declared inadmissible in evidence. 
From this time on, the history of the doctrine is merely a matter 
of the narrowness or broadness of the exclusionary rule. 

At this stage, then, the doctrine is a perfectly rational one. 
Confessions apparently untrustworthy as affirmations of guilt are 


1 The following case seems to have 
the earliest direct indication of such a 
doctrine: 

1741, White’s Trial, 17 How. St. 
Tr. 1085: the accused’s examination 
before a magistrate being offered, the 
clerk was asked whether it was volun- 
tarily given; Mr. Recorder, presiding: 
“That is an improper question; 
unless the prisoner had insisted and 
made it part of his case that his con- 
fession was extorted by threats or 


drawn from him by promises; in that 
case, indeed, it would have been 
proper for us to inquire by what 
means the confession was procured.”’ 
In this case and Goodere’s Trial, ib. 
1054, it appears to have become the 
custom to entitle the report of the 
accused’s examination as “ the volun- 
tary examination of A. B.”’ 

2 1 Leach Cr. C. 135. 

3 Ib. 298. 
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excluded. Under this principle very few are in fact excluded, 
Doubts about situations which subsequently become questionable 
are never heard of. Confessions are thought of in general as 
**the highest evidence of guilt ;’’ and there is no general senti- 
ment against them, no prima facie doubt of their propriety. 

3. CONFESSIONS IN THE Present Century. — By the begin- 
ning of the present century, the whole attitude of the judges has 
changed, through influences which we may attempt in a moment 
to estimate. There is a general suspicion of all confessions, a 
prejudice against them as such, and an inclination to repudiate 
them upon the slightest pretext. This attitude continued for 
half a century, when an attempt to harmonize the accumulated 
and inconsistent precedents and the improvements that had taken 
place in criminal procedure brought clearly before the profession 


some of the absurdities of the results reached. That a confession 


should be excluded because it was made upon a promise to givea 
glass of gin ; because the prosecutor said, ‘If the prisoner would 
only give him his meney, he might go to the devil if he pleased; ”’ 
because a handbill, offering a few pounds reward for evidence, 
was posted in the magistrate’s office; because the prisoner was 


told that ** what he said would be used against him;’’ — 
that such results, chronicled in the reports of the first half of 
this century, could be reached in the name of the investigation 
of truth seems almost incredible, until we understand the explan- 
atory circumstances. 

That absurdities have disfigured the law of the admissibility of 
confessions, that the excessive caution in listening to them has 
given an appearance of sentimental irrationality to the law and 
has obstructed the administration of justice, cannot be denied, 
and has often been conceded by judges and treatise-writers. 
‘*T confess’’ said Baron Parke,! ‘that I cannot look at the 


1 R. v. Baldry, 2 Den. Cr. C. 445; 
so also Kelly, C. B , in 12 Cox Cr. C. 
180: ‘*The cases including confes- 
sions on the ground of unlawful in- 
ducement have gone too far for the 
protection of guilt;’’? Hayes, J., in 15 
Ir. C. L. 85: “an exhibition of morbid 
sensibility towards criminals.”’ So 
also, Phillipps, Evidence, 10th ed., 


1852, p. 543; McLean, J., in U.S. ». 
Nott, 1 McLean 501; Wells, J., in 
Berry v. U. S., 2 Colo. 211, 213; Ham- 
mond, D. J., in U. S. v. Stone , 8 Fed. 
R. 255, 256, 262; Harlan, J. in Hopt v- 
Utah, 110 U.S. 584; Lee,J., in Smith’s 
Case, 10 Gratt. 739; Moncure, J., in 
Shifflet’s Case, 14 id. 659. 
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decisions without some shame when I consider what objections 
have prevailed to prevent the reception of confessions in evi- 
dence; and I agree with the observation of Mr. Pitt Taylor, 
that the rule has been extended quite too far and that justice and 
common sense have been too frequently sacrificed at the shrine 
of merey;’’ and Mr. J. Erle added: **I am much inclined to 
agree with Mr. Pitt Taylor; and, according to my judgment, in 
many cases where confessions have been excluded, justice and 
common sense have been sacrificed, not at the shrine of mercy 
but at the shrine of guilt.” 

In the middle of the century the perversion of normal rea- 
soning had gone so far that counsel were able to advance 
seriously the argument that ‘* the law assumes that a man may 
falsely accuse himself upon the slightest inducement.’’! No 
limits were fixed to the apparent influence of this attitude; and 
it even came to be urged that an accused person should be dis- 
suaded from confessing, so that this notion had to be rebuked 
from the bench.? The spirit that thus tended to prevail in the 
law has been properly described ‘‘ as a weak sentimentalism 
toward criminals,’’ * and it assuredly had unfortunate results. 


But no policy and no institution is without its reasons and its 
explanation; and before we can understand how to deal with 
this spirit in our law and what to expect of it in the future, we 
must ask what the explanation of its existence was. 

(1.) A first reason certainly was the character of person 


usually brought before the judges on charges of crime. In all 
countries having the social cleavages and the feudal survivals of 
England in the 1700s and early 1800s, the offenders against the 
criminal law come in the far greater proportion from what are 
known as the ‘* lower classes,’’ and this was especially the case 
(down to the era of the Reform Bill, when nearly two hundred 
capital crimes were swept from the statute-book) at the time 
when the great multitude of grave offences involved merely 


1 Mills, arguendo, in B. v. Baldry, 


shutting up one of the sources of 
supra. 


justice.” 


2 Gurney, B., in R. v. Green, 5 C. & 
P. 312 (1832): ‘*He ought not to be 
dissuaded from making a perfectly 
voluntary confession, because that is 

VOL. XXXIII. 


3 Paxson, C. J., in Com. v. Clark, 
130 Pa. 650 (1890) uttering a rebuke 
similar to that of Gurney, B. 


25 
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those petty forms of property-crime which may be the natural 
result of only hopeless poverty and not necessarily of an 
abandoned life or a professional profligacy. Furthermore, the 
same social cleavage is also accompanied, in all countries, with 
a subordination, a submission, half-respectful and half-stupid, 
on the part of the ‘* lower classes ’’’ towards those in authority, — 
an attitude especially marked, though not solely found, among the 
peasantry and towards the squires and other landed superiors on 
whose will hangs the tenant’s fortune. The situation of such a 
peasant charged by his landlord with poaching and urged to 
confess, the situation of the maid urged and threatened by her 
mistress to confess a petty theft, involves a mental condition to 
which we may well hesitate to apply the test of a rational prin- 
ciple. We may believe that rationally a false confession is not 
to be apprehended from the normal person under certain paltry 
inducements or meaningless threats; but we have here perhaps a 
person not to be tested by a normal or rational standard.! It is 
useless to attempt to measure @ priori what allowance should be 
made; and we do not find that the law ever did make any exact 
allowance explicitly based on such a consideration. But if we 
put ourselves in the place of those judges (at the end of the 
1700s, when a motive of decency and humanity in the criminal 
law began to make itself effective), we may easily understand 
that, as they found before them in the average case persons of 
the above sort, one of the first suggestions of these new notions 
would be not to give great weight to the utterances of such 
persons made under the influence of their social superiors. This, 
then, was certainly one of the reasons why, in one way or 
another, on principle or without principle, many judges came to 
set themselves against the use of confessions, and to exclude 
them on pretexts which were in themselves trifling and irrational 
but in fact represented a fixed judicial sentiment. It is not easy 
for us, to-day, and in most parts of this country, to realize this 
attitude ; but it had a very real influence. 
(2.) Another reason is found in the absence at that time of 
the right of appeal in criminal cases, and the practical creation 


1 “Most persons accused of crime Stephen, History of the Criminal Law, 
are poor, stupid, and helpless: I, 442. 
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of the law of confessions by isolated judges at Nisi Prius without 
consultation and on independent responsibility. In order to 
solve any doubts which might arise in his mind, the Nisi Prius 
judge was obliged to consult casually-accessible colleagues or 
to reserve the question for a meeting of all the judges; and the 
natural disinclination to such a delay, to becoming the source 
of trouble to his professional associates, and to bringing perhaps 
upon himself the reflection of having had unnecessary doubts, 
made this course always a disagreeable one and a last resort.! 
The result was that the judges commonly preferred to eliminate 
the questionable evidence altogether, to try the case on whatever 
other evidence could be mustered, and to solve all questions that 
were even arguable (whether the judge himself had doubts or 
not) in favor of the accused.? As the exact distinction was not 
always preserved between rejecting a confession because it was 
clearly inadmissible and rejecting it merely because a possible 
objection existed, the law of confessions came to be built up out 
of rulings which were strictly not precedents at all, but merely 
expressions of the cautious attitude of a careful Nisi Prius judge, 
and not fitted to be taken as precedents. That this was their 
true place may be seen by a comparison of the Nisi Prius rulings 
with the full-bench decisions ; for the leading judgments of the 
full bench —in such cases as Gibney’s, Moore’s, Wheater’s, 
Scott’s, Baldry’s — are precisely those in which rational princi- 
ples are most clearly supported and the narrow hesitation of the 
Nisi Prius rulings repudiated and their tendency from time to 
time checked. To the natural influence, then, of the badly- 
constructed system of judicial organization we must attribute 
much of the apparent irrationality that disfigured the law of 
confessions. 


1 There are twenty reported nisi 
prius rulings on confessions for every 
full-bench decision. Nor did the crea- 
tion of the Court for Crown Cases (in 
1865) much improve matters, for it 
contained less than half (five) of all 
the judges (so that its authority was 
not representative), and the reserva- 
tions of questions for it do not seem 
to have been more frequent. 


ase aaa 


2 Said Baron Parke, in 1852, com- 
menting on the state of the law, in 
R. v. Baldry (2 Den. Cr. C. 436): **We 
all know how it occurred. Every 
judge decided by himself upon the 
admissibility of the confession, and 
he did not like to press against the 
prisoner, and took the merciful view 
of 
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(3.) A third reason, and one amply sufficient in itself to ac- 
count for the narrowness of confession rulings, and for much 
besides, was the extraordinary handicap placed upon the accused 
at common law in the shape of his inability either to testify for 
himself or to have counsel to defend him. The right to have the 
aid of counsel was not granted as a general one until 1836 ;! and 
although as early as 1750 it had become customary to allow coun- 
sel to cross-examine for the accused and to do everything but ad- 
dress the jury,’ this custom was by no means unbroken and fell 
far short in efficiency of being equivalent to a right. The compe- 
tency to testify on his own behalf has only recently been granted to 
the accused person ;* and the unsworn address to the jury, which 
he was allowed to make, was very different from the right to tes- 
tify in his own behalf, and was probably not of great consequence 
as furnishing testimonial material. In view of the apparent un- 
fairness of a system which practically told the accused person, 
** You cannot be trusted to speak here or elsewhere in your own 
behalf, but we shall use against you whatever you may have 
said,’ it was entirely natural that the judge should employ the 
only makeweight which existed for mitigating this unfairness 
and restoring the balance, viz., the doctrine of confessions. In 
fairness, if we are not to listen to an accused person speaking 
in his own behalf, we ought also not to listen to him speaking 
against himself; and this was in effect the thought of the judges 
when they dealt with that commonest class of utterances against 
himself — confessions. They tried to restore the balance by 
excluding confessions upon every available pretext. There was 
a definite doctrine which legitimately applied to confessions and 
might rationally exclude them in certain rare cases, and on this 
doctrine the judges inclined to lay violent hands, and to use it 
as a weapon for that general exclusion which commended itself 
to their sense of fairness. In itself, however, it had very nar- 
row limits, utterly insufficient to accomplish the purposes which 
fairness dictated; and the result was that, while the purpose 
was a good one, it overbore the principle, which was thus wrested 
beyond its legitimate use. Hence an irreconcilable conflict 


1 6-7 Wm. IV. c. 1148s. 1. 3 1898, St. 61-62 Vict. c. 36. 
2 Stephen, History of the Criminal Law, I, 425. 
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between the normal and accepted theory or principle for exclud- 
ing confessions, and the abnormal use practically made of it 
for ulterior purposes. Damage was done to legal principle; 
but fortunately not damage so serious that it cannot be cured 
now that the conditions leading to it have in part at least 
disappeared. 

In view of these considerations, it is easy to see why the law 
of confessions came to develop what seem to us, in another 
country and in other times, absurd and dangerous sentimentali- 
ties, and why there is no necessity whatever for our retention of 
the distortions and irrational excrescences which, as handed down 
to us in the English rulings of the early 1800s, have served to 
obscure the correct and entirely rational principle of exclusion 
applicable to confessions. No one of these three considerations 
above pointed out applies to our conditions. The spirit of the 
community, whether we choose to call it by the name of liberty 
or by the name of anarchy (and it has certainly the evil as well 
as the good savor), is a spirit of fearlessness of superior social 
and political power ; of restiveness and struggling against bonds, 
not of orderly submission; of bold (if superficial) readiness to 
claim ‘* rights,’’ not of ignorant surrender to demands; and, in 
general, of keen appreciation of the possibilities of evading 
justice, rather than of cowed obedience to any authority how- 
ever oppressive. Furthermore, the power of revision of con- 
fession-law on appeal by the regular tribunal is universal. 
Finally, the accused person may everywhere testify for him- 
self ! and has the fullest assistance of a bar not remarkable for 
its scrupulousness in criminal cases. All those circumstancse 
are thus wanting which explain and excuse the unnatural de- 
velopment of the law of confessions in the hands of the English 
judges of a past generation. There is for us no such explana- 
tion and no such excuse. The perpetuation here of the Nisi 
Prius doctrines of the first part of this century is now nothing 
but sentimentalism, a false tenderness to criminals, and an un- 
necessary deviation from principle.? The orthodox principle, 


_ 1 Except in perhaps one or two 2 The most notable example, of 
jurisdictions, where the accused course, of this unreasonable perpetua- 
makes a “‘ statement.”’ tion, in present times, of these inap- 
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that a confession may be excluded when the inducement was 
such as probably to produce an untrue confession, is amply fair 
and cautious, and should be applied in its original and pure form. 

4. Conriictine Opinions ABOUT THE VALUE OF CONFESSIONS ; 
THEIR EXPLANATION. — But, it may be asked, even after elimin- 
ating all these explanatory considerations of an extrinsic nature, 
are there not, after all, inherent weaknesses in confessions, 
even under the most favorable social and legal conditions, 
which should induce their exclusion on grounds of caution? If 
not, how do we account for the repeated utterances of the best 
authorities pointing out the dangerousness of accepting confes- 
sions and urging great caution? Does not this opinion count 
for something ? 

It is true that there exists a decided conflict of opinion, at 
first sight inexplicable, as to the evidential value of confes- 
sions. On the one hand, we find writers and judges of wide 
experience affirming the slender value of confessions and urging 
the greatest caution in their use;! some of these declarations, 
however, being merely the reproduction of a classical predeces- 
sor’s language.’ On the other hand, we find persons of equal 
authority offering, in equally positive and unqualified language, 
that confessions are the highest kind of evidence.? There must 


propriate doctrines, isthe Federalcase Michael Foster, to be the most suspi- 


of U. S. v. Bram, 168 U. S. 532. 

1 E£. g. Foster, High Treason, c. 
Ill, sect. 8: ‘*Hasty confessions, 
made to persons having no authority 
to examine, are the weakest and most 
suspicious of all evidence.” 

Burn, Justice of the Peace, I, 566, 
quoted in Joy, Confessions: ‘ Magis- 
trates cannot be too cautious in re- 
ceiving confessions, as they very rarely 
flow from a conscientious desire to 
offer reparation for the injury com- 
mitted, but are generally made either 
under an implied or express promise 
of favour, if not extorted by threat or 
through fear;’’ Chetwynd, Supple- 
ment to above: ‘This kind of evi- 
dence I have always found, in the 
words of that truly learned judge, Sir 


cious of all testimony.”’ 

Sir William Scott, inWilliams v. Will- 
iams, 1 Hagg. Cons. 304: “ The court 
must remember that confession is a 
species of evidence which, though not 
inadmissible, is regarded with great 
distrust. There is a canon puarticu- 
larly pointed against them, which 
says, Nec partium confessioni fides 
habeatur.”” 

2 Blackstone, Commentaries, IV, 
357: ‘*The weakest and most sus- 


picious of all testimony; ”’ but here he 
is evidently copying Foster, supra. 

3 Grose, J., in Lambe’s Case, 2 
Leach, 3d ed., 629: “the highest and 
most satisfactory proof of guilt; Sir 
Wm. Scott, in 2 Hagg. Cons. 315: 
‘“T need not observe that confession 
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be some key to this conflict. How plausible each side of the 
controversy is, and how forcible the impression its influence may 
produce for the moment, appears when we see the same judge — 
Sir William Scott (Lord Stowell)—Zin almost the same year 
expressing opinions diametrically opposed. 

Of course a partial explanation is—as Mr. Joy has ob- 
served! —that confessions vary in value according to the cir- 
cumstances in which they are made. Some are clearly trust- 
worthy; others are worthless. This will account for the hasty 
indignation or the favorable comment which a judge might 
express in general terms when he had in mind only the concrete 
instance of weak or strong evidence that happened to be before 
him. But it hardly explains the constant use of general terms 
of satisfaction or disapproval by the representatives of both 
views. 

The real explanation lies in the mixture of good and bad 
qualities likely to be present in all attempts to use confes- 
sions. We must separate (1) the confession as a proved fact 
from (2) the process of proving an alleged confession. (1) 


Now, assuming the making of a confession to be a completely 


proved fact — its authenticity beyond question and conceded, — 
then it is certainly true that we have before us the highest sort 
of evidence. The confession of a crime is usually as much 
against a man’s permanent interests as anything well can be; 
and, in Mr. Starkie’s phrase, no innocent man can be supposed 
ordinarily to be willing to risk life, liberty, or property by 
a false confession. Assuming the confession as an undoubted 


generally ranks high, or I should say, 
highest in the scale of evidence, 
Habemus confitentem reum is demon- 
stration; unless indirect motives can 
be assigned to it.” 

Starkie, Evidence, I. 52: ‘“‘One of 
the surest proofs of guilt.’’ 

Nott, J., in Columbia v. Harrison, 2 
Mills Const. 215: “A voluntary con- 
fession is in most cases the highest 
evidence that can be given.” 

Swift, Evidence, 133: “the most 
conclusive evidence.’ 

So, also, Putnam, J., in 9 Pick. 507; 


Rothrock, C. J., in 48 Ia. 384; Harlan, 
J., in Hopt v. Utah, 110 U. S. 584. 

1 Joy, Confessions, 109: “It ap- 
pears inaccurate to give all kinds of 
confessions the same confidence or 
to treat them alike with distrust. 
Like all other kinds of admissions, 
they admit of all shades of certainty 
and probability, from a solemn es- 
toppel by matter of record to the 
slightest presumption arising from the 
most casual, suspicious, or doubtful 
expressions.”’ 
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fact, it carries a persuasion which nothing else does, because a 
fundamental instinct of human nature teaches each one of us its 
significance. (2) But how do we get to believe in the fact of a 
confession having been made? Always and necessarily by 
somebody’s testimony. And what is our experience of that sort 
of testimony on which we are asked to believe that a confession 
was made? A varying and sometimes discouraging experience. 
Paid informers, treacherous associates, willing enemies, and 
overzealous officers of the law, — these are the persons through 
whom an alleged confession is often, perhaps oftenest, pre- 
sented ; and it is at this stage that our suspicions are aroused 
and our caution stimulated. Suppose a judge is offered from the 
lips of a single witness a detailed and complete avowal of guilt, at- 
tributed to the accused, and suppose the accused denies absolutely 
the fact of confession; suppose the judge now to think to 
himself, ** Here is a confession which, if authentic, would make 
this man’s guilt clear beyond doubt. But do you expect us to 
take it as authentic, against his denial, on the word of this man 
alone, who has such and such strong motives for inventing it or 
for misinterpreting what was said? Must we not listen to him 
with the greatest doubt and suspicion?’’ Then, would it not be 
natural for the judge, in commenting on such evidence to the . 
jury, to say: ‘* What you have heard here from this man about a 
supposed confession is to be taken with caution; for that is the 
weakest and most suspicious kind of evidence?’’ This isa natural 
and proper attitude, and it is precisely that of the authorities 
above quoted. They were thinking, not of the confession as evi- 
dence of the act, but of the testimony to the alleged confession. 
Take, for instance, the phrase above of Mr. Justice Foster's, 
which has been quoted again and again (with and without 
acknowledgment ) in the records of the profession for nearly a 
century and a half, in the mangled and misleading form that 
‘* confessions are the weakest and most suspicious of all evi- 
dence.”’” Why did hesoregardthem? Not because of their own 
evidential weakness, but for the following reasons :— 


‘* Proof may be too easily procured; words are often misreported — whether 
through ignorance, inattention, or malice, it mattereth not to the defendant, he 
is equally affected in either case; and they are extremely liable to miscon- 
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struction; and withal, this evidence is not in the ordinary course of things to 
be disproved by that sort of negative evidence by which the proof of plain facts 
may be and often is confronted.” 


In other words, the suspicion that he has found it necessary 
to entertain is directed entirely to the work of proving an 
alleged confession. This is the reason above suggesied as the real 
cause of the distrust ; we are ready enough to trust the confession 
if there really was one, but we are going to doubt and suspect 
for a long time before we accept it as a fact. Mr. J. Erle 
touched the kernel of the subject when he said:1 “1 am of 
opinion that when a confession is well proved, it is the best evi- 
dence that can be produced.’’ Furthermore, it is precisely 
because the confession, if a fact, is so weighty and produces 
such a close approach to complete persuasion, that we are 
inclined to hesitate and demand the most satisfactory testimony 
before we accept that as a fact which, if believed, will practi- 

cally render other evidence superfluous. 

This seems to be the simple explanation of the apparently 
contradictory views; if we distinguish the confession as evi- 
dence from the evidence of the confession, we find that few 
have ever really doubted that the first is in itself of the highest 
value, while the second is always to be suspected. The moral 
is that the proper course lies, not in distorting the legitimate 
principles of confession law, but in exacting more, in the way of 
quantity and quality, of the testimony by which alleged con- 
fessions are presented. 

In conclusion, two considerations not often kept in mind must 
be emphasized. 

In the first place, the only real danger and weakness in a con- 
fession — the danger of a false statement induced by an important 
advantage — is of a slender character, and the cases of that sort 
are of the rarest occurrence. No trustworthy figures of authen- 
ticated instances exist ; but they are concededly few. Now if it 
were a question of receiving the confession as conclusive, i. e., as 
equivalent to a plea of guilty, we might well prefer to be ex- 
tremely cautious (as under the early traditional practice already 
described), and let the trial take its ordinary course. But as it 


1 1852, R. v. Baldry, 2 Den. Cr. C. 446. 
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is a mere matter of giving or not giving one more piece of evi- 
dence to the jury, and as the accused has ample opportunity of 
offering any facts affecting the weight of the confession, it is 
entirely unnecessary to bar out all confessions whatever by broad 
and artificial tests, merely on account of this slender, impalpable, 
and rare risk of falsity. To employ an anomalous occurrence 
as the basis of indiscriminate exclusion is not reasonable.! It is 
simply, in the language of Chief Justice Paxson already quoted, 
an exhibition of sentimentalism toward criminals. 

Again, the notion that confessions should be guarded against 
and discouraged is not a benefit to the innocent, but a detriment. 
A full statement of the accused person’s explanations, made at 
the earliest moment, is often the best means for him of securing 
a speedy vindication.? The circumstances of suspicion may often 
be disposed of by a simple explanation, so clear and convincing 
that immediate release follows as a matter of course; while the 
clues which the innocent accused may be able to furnish will be 
equally serviceable in securing evidence against the real culprit 
which a delay may frequently render unavailable. When the 
officers of justice find confessions indiscriminately discouraged 
and rebuked by the judge, the effect of an enforced silence on 
the part of accused persons is likely on the whole to be to the 
disadvantage of the innocent. 

The policy of the future, then, should be to receive all well- 
proved confessions in evidence, and to leave them to the jury, 
subject to all discrediting circumstances, to receive such weight 


1 1847, Ruffin, C. J., in State v. 
Cowan, 7 Ired. 246: ‘* It is not sufficient 
to impugn the principle established by 
these cases that there have been in- 
stances in which men have charged 
themselves with offenses which they 
did not commit or which had never 
been perpetrated; for that argument 
would destroy all confidence in evi- 
dence, circumstantial or direct, since 
by each human tribunals have been or 
may be misled. But the administra- 
tion of justice cannot depend upon 
such nice possibilities. It may safely, 
and indeed must necessarily, proceed 


upon the common experience of men’s 
motives of action and of the tests 
of truth. Now few things happen 
seldomer than that one in the posses- 
sion of his understanding should of 
his own accord make a confession 
against himself which is not true. 
Innocence or weakness is therefore 
sufficiently guarded by the rule which 
excludes a confession unduly obtained 
by hope or fear.’? So also (1859), 
Scott, J., in State v. Lamb, 28 Mo. 231. 

2 Compare Pollock, C. B., and Erle, 
J.,in R. v. Baldry, 2 Den. Cr. C, 443, 
445. 
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as may seem proper.! The advent of a fourth stage in the his- 
tory of confession-law may be thought to be indicated in the 
repeated protests, already quoted, against the excesses of the 
bygone practice. The tendency they represent shows as yet a 
promise, rather than an achievement, of reform. But it has 
helped to provide the opportunity, whenever the . inclination 
shall come; for it has emphasized, particularly in sume of the 
later American opinions, the correct theory of exclusion; and 
this orthodox theory, so much departed from in the present 
century, is amply sufficient to readjust beneficially, without any 
change of legal principles, the practice of the future. 
Joun. H. Wiemore. 
NoRTHWESTERN UNIVERSITY Law SCHOOL, CHICAGO. 


1 Lord Campbell, C. J., in R. v. might not have been advisable to allow 
Baldry, 2 Den. Cr. C. 457 (1852): “If the confession [in general] to be 
the matter were res integra, I should given in evidence, and Jet the jury give 
perhaps have doubted whether it what weight to it they pleased.” 
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SOME FEATURES OF THE NEW CIVIL CODE OF THE 
GERMAN EMPIRE. 


Elisée Reclus, the eminent geographer, in the section of his 
work, The Earth and Its Inhabitanis, which is devoted to 
Germany, says of that confederation that ‘‘ language constitutes 
the great bond of national union.’’! The assertion, however, is 
not axiomatic by any means. Indeed, whether taken as a gen- 
eral proposition, or limited to the instance of Germany, there 
seems to be no warrant for it in the light of history. The 
American colonies were not prevented by ‘‘ the great bond ”’ of 
community of language from absolving themselves from their 
allegiance to the British Crown. Unity of language was not a 
bond strong enough to avert the bloody conflict in the United 
States, which was forced upon the country by attempts to 
change the configuration of the component parts of the Union. 
In Germany, notoriously, not community of language, but 
‘* blood and iron’’ was the cement which was used in building 
the national structure. Austria, once all-powerful in the coun- 
cils of the German States, was expelled from the Germanic 
Confederation in spite of community of language. Particular- 
ism in Germany, as the question of State rights here, was sub- 
mitted to the arbitrament of arms, and both problems were 
solved in the same decade. On the other hand, a sentiment of 

_nationality and political integration has been developed and 
approaches a state well-nigh perfect in the Swiss Republic in 
spite of the provision? in the Federal constitution of that country, 
which established the German, French, and Italian languages to 
be the national languages of the confederation. Nationalism in 

countries enjoying a Federal system of goveiament is, it must be 

admitted, at best, but a hothouse plant. To cultivate it and nur- 


1 Europe, Vol. III., p. 164. franzdsische und italienische, sind die 
2 Article 116. “Die drei Haupt- Nationalsprachen des Bundes.” 
sprachen der Schweiz, die deutsche, 
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ture it to astate of strength is the most momentous task of states- 
men. A country of this class stands for a national entity and 
power in proportion as the scope of its Federal attributes is wide 
or narrow. The more the interests and institutions of a con- 
federation converge, the greater the bond of national union; the 
wider the divergences, the more obstinate becomes the sentiment 
of clannishness and of Cantonal or State rights. Nationality is 
the sum total of the concerted life of a people. Not mere 
similarity, the view of Guizot?! to the contrary notwithstanding, 
but oneness of institutions, jural, social, political, and economic, 
is the bond of national unity. Community of language may be 
a convenient and desirable instrumentality to facilitate the con- 
summation of unity, but it is not itself the bond which holds the 
nation together. Of those component parts the jural is the most 
essential, inasmuch as in it are mirrored all the others, and it 
possesses the power to advance or to cripple them. Savigny | 
said somewhere that law is first developed by usage and popular 
faith, then by legislation, and always by internal powers, silently 
operating.? If that prove anything, it proves that legislation or 
the system of jurisprudence of a country or people is an ele- 
mentary ingredient of nationality of the highest importance. 
Apparently, no other theory than that of rendering more pow- 
erful the bond of national union by the process of unification, or 
rather nationalization of institutions, can be advanced in explana- 
tion of the gradual expansion of the Federal functions of the 
German Empire and the Swiss Republic. Rapid and bewilder- 
ing, indeed, is the pace at which the Federal governments of the 
German Empire, a monarchical government par excellence, on 
the one hand, and of Switzerland, a republic more democratic 
than ours, on the other, constitutionally absorb the legislative 
powers of their tributaries, the States and Cantons respectively.’ 
Thus in Switzerland (evidently in imitation of the policy of 
Germany) by the constitution of May 29, 1874, some of the 


1 Guizot’s History of Civilization, 5 Lowell’s Governments and Parties 
Vol. IIL., p. 325. in Continental Europe, Vol. I., p. 248; 
2 See also the two concluding para- and Vol. II.,p.189. Also Winchester’s 
graphs of Chapter XIV., on Laws, Swiss Republic, pp. 52-53. 
of Spencer’s Principles of Sociology, 
Vol. I1.-2, pp. 536-587. 
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most important branches of the civil law became subjects of 
Federal legislation, such as the question! of ** civil capacity of 
persons ; and all matters relating to commerce and transactions 
respecting movables (including the law of obligations as well as 
the law merchant and of bills of exchange).’’? On the 13th of 
November, 1898 (on a Sunday), constitutional amendments 
were voted upon and accepted by the people, subjecting the en- 
tire domain of civil and criminal legislation (excepting the 
organization of the judiciary and judicial procedure) to the 
Federal law-giving branch of the government.® Again, the con- 
stitution of the German Empire of April 16, 1871,‘ conferred 
upon the imperial government the power of ‘* common legisla- 
tion upon the law of obligations;.criminal law; the law mer- 
chant ; the law of bills of exchange and of judicial procedure.’’® 
But by amendment of 1873 the legislative scope of the imperial 
government has been extended to include ‘‘ the common legisla- 
tion upon the whole civil law and judicial procedure.’’* A 
criminal code of the German Empire has been in operation since 
January 1, 1872. 

Shortly after the constitutional amendment of 1873, a com- 
mission was appointed to prepare draft-outlines of a civil code, 
which was submitted to the Federal Council ( Bundesrath) on 
April 15, 1874. The Federal Council thereupon appointed a 
new commission composed of two professors of law and of nine 
practicing lawyers, for the purpose of drafting a code. Their 
work was, in turn, given to another commission for examination 
and revision. This last commission consisted of 23 members, 
who met for the first time on April 1, 1890; the last one of their 
meetings, 472 in number, took place on June 19, 1895. The 


1 Article 64. also ‘‘Schweizerisches Bundesblatt, 


2 «Dem Bunde steht die Gesetz- 
gebung zu: die persdnliche 
Handlungsfihigkeit; -iiber alle auf den 
Handel und Mobiliarverkehr beziig- 
lichen Rechtsverhiltnisse (Obliga- 
tionenrecht, mit Inbegriff des Han- 
dels-und Wechselrechts).” 

3 For details relating to these 
amendments see: Eidg. amtl. Samml. 
(Neue Folge), Vol. XVI., pp. 885-890; 


48 Jahrgang, Vol. IV., No 49.” 

* Article 4, par. 13. 

5 “Die gemeinsame Gesetzgebung 
tiber das Obligationsrecht, Strafrecht, 
Handels-und Wechselrecht und das 
gerichtliche Verfahren.’’ 

6 Article 4, par. 18. ‘‘ Die gemein- 
same Gesetzgebung iiber das ge- 
sammte biirgerliche Recht, das Straf- 
recht und das gerichtliche Verfahren.” 
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draft prepared by that body was again amended and revised by the 
Federal Council, which authority eliminated certain articles and 
added others, making in all fifty-nine modifications. A bill, em- 
bodying these labors, was then introduced in the Reichstag and, 
on July 1, 1896, adopted without the change of a single article. 
By an imperial ordinance the law was promulgated on the same 
day. It will take effect January 1, 1900, and will operate 
throughout the whole extent of the German Empire, repealing 
all State laws in ccnflict therewith.’ Until then, the German 
tribunals will continue administering, as they have been admin- 
istering heretofore, the Roman law; the Code Napoleon; Prus- 
sian law ; Saxon law, etc., according to the geographical location 
of the court or of the subject to be judicially passed upon. 

The new Code is divided into five books; the first being 
entitled ‘*‘ General Part’’ ( Allgemeiner Theil) ; the second, ‘* Law 
of Obligations ’’ (Recht der Schuldverhdltnisse ) ; the third, «* Law 
of Things ’’ ( Sachenrecht); the fourth, Domestic Relations ”’ 
(Familienrecht) ; the fifth, ** Law of Successions’’ ( Erbrecht). 
The Code is accompanied with an ‘‘ Introductory Law’’ (‘* Hin- 
_ fihrungsgesetz,’’ translated by French writers into ‘‘ la loi de 
promulgation’’ and ‘* titre préliminaire’’), which, while not 
embodied in the code proper, is yet an essential part thereof, 
and from the point of view of private international law the 
most important one. The code proper consists of 2385 arti- 
cles ; the Introductory Law of 218 articles. The feature of the 
latter,? which was productive of much discussion in European 
law journals, is the complete abandoning of the doctrine of gov- 
erning the civil capacity of persons to act ( Handlungsfahigkeit ), 
by the law of domicile, substituting for it the law of nationality, 
i. e., the law of the country to which the person owes allegiance. 
As a matter of logical sequence, the innovation, barring some 
exceptions, also sounded the death-knell of the principle of 


1 For the data as to the genesis of 
the Code the writer is indebted to 
a very scholarly annotation by J. 
Trigant-Geneste, Sous-préfet at Mont- 
béliard, to an article by J. Keidel, 
Bezirksamts-Assessor at Marktheiden- 
feld, entitled “Le droit international 


privé dans ie nouveau code civil alle- 
mand,’”? and published in Clunet’s 
Journal, 1898, p. 867. The writer 
regrets that he could not make more 
use of that valuable contribution, 
which is not yet completed. 

2 Article 7. 
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deciding questions of civil capacity of persons by the lex loci 
contractus. The article in question provides as follows :— 

‘*The capacity of a person to act is judged by the laws of 
the country to which the person belongs.”’ 

‘* A foreigner who is of full age, or enjoys the status of 
majority, upon acquiring the German nationality retains the 
legal status of majority, even though he would not be of full 
age by German law.”’ 

‘¢ If a foreigner undertakes the performance of an act in law 
for which he possesses no capacity, or if his capacity is only 
partial, he will be regarded as capable to act in so far as he 
may be able to act by German law. This provision finds no 
application to acts in law relating to domestic relations and suc- 
cession, as well as to acts in law whereby real property situate 
in a foreign country is disposed of.”’ 

Professor M. Albéric Rolin of the University of Gand, in an 
article upon the provisions of the Code which relate to 
private international law,' takes up seriatim articles 7-31 
of the Introductory Law, subjecting them to a critical 
examination. Speaking of the first paragraph of article 7, he 
says, that the principle therein enunciated merits full ap- 
proval and that it has been sanctioned by the legislation of many 
countries.? The third paragraph, however, evokes his indigna- 
tion and he characterizes it as a ‘‘ vice capital de la loi alle- 
mande,’’*® ‘* Legislation,’’ he says on p. 190, ** and the projects 
of laws which we have mentioned above ‘admit no restriction of 
the application of the law of nationality in such matter.’’ He 
concedes, however, that French jurisprudence has formulated 
some exceptions to this principle, ‘* exceptions arbitraires,’’ in 
cases where it becomes necessary to determine the civil capacity 


1 Revue de Droit International, 6 (Algemeene bepalingen van Welgev- 

1898, pp. 188-219. ing).— Code civil portugais de 1868, 
2 He enumerates: ‘‘Codecivilfran- article 24.—Code civil espagnol de 

gais et belge, article 3, alinéa 3.—Lég- 1889, article 9. — D’autres codes estab- 

islation du Congo, 20 février 1891, lissent le principe pour nationaux 

article 2.—-Quelques codes suisses.— seulment.”’ 

Code civil italien de 1865, article 6.— 3 Pp, 218. 

Code civil mexicaine de 1871, article 4 For enumeration see preced'ng 

19, — Loi hollandaise de 1829, artiile note. 
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of a foreigner who ‘‘ contracted with a Frenchman’? (the italics 
are Prof. Rolin’s).1. He pronounces that paragraph of the 
German Code objectionable on the ground of discrimination and 
‘‘shocking inequality’’ (inégalité choguante), which it estab- 
lishes. He deduces, in substance, and is correct in his deduction, 
from that provision this result, that while a foreigner, who is a 
minor, would be held liable on an obligation assumed in Germany, 
if he be of full age by German law, a German may with success 
interpose the plea of infancy, if he be a minor by German law, 
when sued in Germany upon a contract into which he entered in 
a foreign country by the laws of which he was sui juris. But 
he asserts, in addition, that, to his knowledge, no legislation 
whatsoever limits the application of the national law to such a 
deplorable ’’ extent as does the German enactment. Among 
various legislation cited by him, which according to him admit 
no such restriction, he mentions ‘* some Swiss codes ”’ (quelques 
codes suisses). In view of the fact, however, that by article 
64 of the Federal constitution of Switzerland of May 29, 1874,? 
the power to legislate upon the question of civil capacity 
of persons to act was delegated by the people to the Federal 
government, in consequence whereof a Federal law on personal 
capacity (Bundesgesetz fiir die Handlungsfahigkeit) was made 
on June 22d, 1881, which law superseded all cantonal regulations 
upon that subject, it is submitted, that there exist no Swiss codes 
which do or do not admit restriction of the application of the law 
of the nationality ‘‘ en pareille matiére.’’ But it so happens, that 
paragraphs two and three of article ten of the Swiss Federal 
law spoken of, contain the following provision: ‘* The personal 
capacity of foreigners to act depends upon the law of the State 
to which they belong.’’ ‘* But if a foreigner, who, by the law of 
his country, is not clothed with capacity, undertakes an obliga- 
tion in Switzerland, he will be bound, in so far as, by the Swiss 
law, he is capable to act.’’? It will be noticed that the princi- 


1 For a more comprehensive state- 8’ Dr. A. Schneider’s Schweizer- 
ment of the French law see v. Bar’s isches Obligationenrecht, p. 43, note 
Private International Law, pp.31l and to par. 3 of article 10; also v. Bar’s 
313. Private International Law, p. 313, n. 

2 Cited supra. 36. 
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ples of the German and Swiss provisions are identical. The 
fact, however, remains, that Professor Rolin is correct in his 
deduction, discrimination being self-evident. 

The substitution of the law of nationality for that of the 
domicile to govern the question of civil capacity of persons has 
found very nearly universal acceptance in continental Europe. 
In addition to the countries mentioned by Professor Rolin, 
Austria as well as Hungary may be placed in the same category.! 
Upon this question of law David Dudley Field, in his Outlines 
of an Internation! Code,’ formulated the following proposition: 
**The civil capacities and incapacities of an individual are 
governed by the law of the place where the transaction is had, 
whatever may be his national character or domicile, or the place 
of his birth.’’ In a note to that article the assertion is found, 
that such is the American rule, but that it is not the rule re- 
cognized by European international law, ‘although the ten- 
dency of opinion is in this direction.’’ Whatever may have 
been the tendency at the time of that valuable work being 
written, it is clear that the rule of application of the law of 
nationality in such cases is now firmly established in continental 
Europe. This rule, tempered in some instances with discrimin- 
ative features in favor of Germans, is the Leztmotif, so to speak, 
which recurs, ever and anon, throughout the first section of the 
Introductory Law of the new Code of the German Empire. 
The following provisions of the Introductory Law may be 
mentioned : — 

Articles 13-17 treat of the law of marriage and divorce. By 
the article first mentioned the contract of marriage is governed, 
‘¢ even when only one of the parties is German, with respect to 
each of the betrothed, by the law of the countries to which 
they belong.’’ But the form of the marriage which is contracted 
in Germany is determined by German law exclusively. Article 


1 Dr. Emil Jettel’s Handbuch des For latest judicial utterances in 
Internationalen Privat-und Straf- France see: Cubisal v. Gamet, Clun- 
rechtes (Vienna, 1893), p. 25; also et’s Journal, 1897, p. 1018; and Faulk- 
Szanté’s Nemzetkizi Maganjog ner-Lee v. Faulkner-Lee, Jbid., p. 
(Budapest, 1893), pp. 60-62 (as to 1036. 

Austria); p. 59 (as to Hungary). 2 Article 542. 
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14 sets out that the personal relations between German spouses, 
whether domiciled in Germany or abroad, are governed by Ger- 
man law; the rule applying also to the case where the husband 
lost the national character of a German, the wife retaining it. In 
this proposition is to be found a partial abandonment, or modi- 
fication of the principle that upon marriage the wife assumes the 
national character of her husband in that it permits the revert- 
ing of the original nationality of the wife in case of expatriation 
of the husband. This is the doctrine in the United States and 
its adoption by the legislature of Germany presents another of 
America’s contributions to international law.! The doctrine, 
however, would be much more satisfactory if it were not lacking 
definition. The laws of neither of the two countries define the 
scope of its application. By article 15 the property rights of 


husband and wife are governed by German law, if the husband__ 


was a German at the time of contracting marriage. But in the 
case of the husband’s acquiring the German nationality after 
marriage, or in case of both spouses being foreigners domiciled 
in Germany, the law of that country governs, to which the hus- 
band belonged at the time of contracting marriage. The same 
rule applies to divorces,’ but a fact which arose while the hus- 
band belonged to another country, may not serve as a cause of 
divorce, unless it be a cause of divorce by the law of such other 
country; and the German law will find application, if the hus- 
band no longer possesses the German nationality, the wife, how- 
ever, retaining it. Yet a divorce based upon foreign law will 
not be granted in Germany, unless such a divorce be allowable 
by German law as well as by foreign law. The legal relations 
between parents and legitimate children are subject to German 
law, if the father, or, in case of his death, the mother, is clothed 
with the German nationality ; also in the case of the parents 
having lost the German nationality, the child retaining it.® 
Legitimation as well as adoption of a bastard child is likewise, 
according to article 22, governed by German law, if, in the case 
of legitimation, the futher is a German at the time of the legiti- 


1 Wharton’s Digest, Vol. II., § 1 2 Article 17. 
also Field’s Outlines of an Inte ° Article 19. 
tional Code, article 259. 
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mation ; and, in the case of adoption, the adopting parent is a 
German at the time of the adoption. 

Upon the subject of successions, it is provided by article 24 
that the estate of a German, whether domiciled in Germany or 
abroad, is governed by the German law, but in the case of death 
of a German domiciled in a foreign country, the heirs of a 
deceased may, respecting their liabilities, appeal to the law of 
the domicile of the deceased. By the same article, the effect of 
the last will of a foreigner who acquired the German nationality 
depends, as does the revocation of the will, upon the laws of the 
country to which he belonged at the time of making or revoking 
such will. The same rule governs, by article 25, the estate of 
a foreigner who dies domiciled in Germany, but it discriminates 
in favor of Germans by extending to them the privilege to claim 
successional rights founded upon German law, unless by the law 
of the country to which the deceased belonged, succession to an 
estate of a German there domiciled be governed by German law 
alone. 

Article 27 prescribes the application of the German law in all 
cases where foreign law is declared to govern, if such foreign 
law requires the application of German law. But by article 30 
the application of foreign law is excluded, if it would be con- 
trary to good morals as well as to the object of a German law; 
while by article 30 the chancellor of the empire is authorized, 
with the consent of the Federal council, to order the application 
of retorsion against a foreign State as well as against its mem- 
bers and their legal successors. 

Turning from the subject of conflict of law in the Introductory 
Law to some features of the Code proper, one is surprised at the 
meagerness and certain lack of completeness to be observed in 
the legislation relating to the legal capacities of married women. 
The surprise must increase when one considers the thorough- 
ness and remarkable attention to detail displayed upon other 
topics. 

The property rights of husband and wife are divided into 
statutory or legal (geselzliches Giiiterrecht) and contractual (ver- 
tragsmissiges Giiterrecht). Community of property! does not 


1 Contrary to the doctrine of the Code of Louisiana, Art. 2399. 


i ‘ 
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arise by operation of law, but by the act of the parties.! Such 
property is managed by the husband; ? but he may not dispose 
of the whole of it; * nor of any portion of it, if such portion con- 
sists of real estate,‘ except with the consent of the wife. The 
property ofthe wife® consists of dotal and extra-dotal, or par- 
aphernal property. The dotal (eingebrachtes Gut) is given to 
the husband to manage and to enjoy the proceeds therefrom,® 
in return for which he pays all charges against it’? as well as 
the charges of the marriage establishment. The husband is 
authorized, without the wife’s consent, to dispose of money and 
other fungible things,’ when such disposal is made necessary in 
the course of a proper administration of the property,’ but the 
wife may not dispose of any of her dotal property without the 
consent of the husband." The wife’s extra-dotal property ( Vor- 
behalisgut) consists of such things as are for her personal use ; 
her wearing apparel; jewels, etc.;* her personal earnings; 
whatsoever the marriage articles designate as extra-dotal; “ as 
well as whatsoever she acquires by descent, devise, bequest or 
donation, provided the testator or donor declared the subject of 
his bounty to be extra-dotal.” The last saving clause does not 
extend expressly to such property as she may take by descent 
(durch Erbfolge), but the article as a whole would seem to in- 
dicate that the intention of the legislator was to subject such 
property to the same limitation. Of the paraphernalia the hus- 
band is given neither the management nor the usufruct."* May 
the wife dispose of her paraphernal property without the con- 
sent or concurrence of the husband? The Code is not as ex- 
plicit on this point as might be desired. The only provision 
which can throw any light upon the question is article 1399. It 
reads: ‘* To legal acts, whereby the wife undertakes an obliga- 
tion, the husband’s consent is not required.’’ Articles 1406 


1 Arts, 1432 and 1437. ® Art. 1376. 

2 Art. 1443. 2 Art. 1377, 

3 Art. 1444. Art. 1395, 

4 Art. 1445, 12 Art. 1366. 
.5 In agreement with article 2835 of 18 Art, 1367, 
the Code of Louisiana. l¢ Art. 1368. 
6 Art. 1363. 1 Art. 1369. 

7 Art. 1385. % Art. 1365. 


8 Art. 1389. 
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and 1407 enumerate a few acts which the wife may undertake 
without the consent of her husband, but they do not relate to 
the question raised. It must, therefore, be concluded, that, if 
by article 1399 a married woman has the right to dispose of her 
paraphernal property (excepting her earnings in her capacity 
as a woman trader, for which there exists a distinct provision in 
article 1405), it is only by inference.! Neither is there to be 
found « provision expressly enabling a married woman to dis- 
pose of her property by will. The general rule, however, con- 
tained in article 2229, respecting testimentary capacity, would 
seem to enable a married woman to make a will without the 
consent of the husband. 

The superlative of peculiar must be applied to article 1 of 
the Code which lays down the proposition, that ‘‘ the capacity 
of man to have rights (Rechtsfdhigkeit) begins with the com- 
pletion of birth.’’ This principle is opposed to the doctrine of 
the English common law as well as of the Roman law. Both 
these systems regard an infant ‘‘ in ventre sa mere,’’ or, in the 
phrase of the Roman law, ‘* gui in utero sunt,’’ as being born 
for many purposes.” It is difficult to understand why the Ger- 
man legislator broke away from this old and universal rule. 

Article 1569 establishes insanity as a cause of divorce a 
vinculo. The insanity must, however, be of three years’ dura- 
tion; of such a degree as to destroy the spiritual harmony of 
the conjugal life (geistige Gemeinschaft zwischen den Ehegat- 
ten); and incurable. A divorce obtained on the ground of 
insanity carries with it alimony in favor of the insane.® 

The familiar maxim ‘‘cuius est solum, eius est usque ad 
codlum * * * upwards, therefore, no man may erect any 
building, or the like, to overhang another’s land; and down- 
wards, whatever is in a direct line, between the surface of any 
land and the center of the earth, belongs to the owner thereof ,’’— 
finds a qualified acceptance in the Code. An owner may not 
prohibit intrusion at such height or depth as precludes injury.‘ 


1 Art. 2390 of the Code of Louisiana the Austrian Civil Code and Art. 29 of 
requires the husband’s authoriza- the Code of Louisiana. 
tion. 3 Art. 1583. 

2 To the same effect are Art. 22 of 4 Art. 904. 
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It is impossible within the limits of an article such as this to 
carry these observations to greater length, although even the 
rim of the bulky subject has scarcely been touched. It should 
be added, however, that the Code works an almost unprece- 
dented revolution in the jural life of the German Empire. It 
may well be questioned whether an upheaval of like extent has 
ever taken place anywhere. Practicing lawyers and judges find _ 
themselves facing the necessity of forgetting what they learned 
in their earliest youth and of beginning to learn anew. The 
Vossische Zeitung of Berlin, of December 24, 1897, reported 
that there were to be found, every Monday, over five hundred 
lawyers, congregated in the halls of the Berlin University to 
listen to Prof. Eck’s lectures on the new Code. The Prussian 
Minister of Education issued, in the early part of 1897, an 
order changing the curriculum of legal studies in the universi- 
ties so as to place the study of the Code foremost in the. curric- 
ulum.? Clunet’s Journal? contains a communication from the 
German Bar Association, announcing that, to enable practicing 
lawyers who are prevented from attending lectures upon the new 
Code, given principally at universities, to familiarize themselves 
with the new legislation, — a series of ‘‘ conferences ’’ has been 
arranged, to take place at a number of smaller towns, at which 
the new Code will be expounded by some of the most prominent 
jurists of the Empire. 

Prof. Endemann, of the University of Halle, quoted by 
Trigan-Geneste, in his notes,* says, that if one were to designate 
by various colors upon the map of Germany the different parts 
of the country in which distinct laws are now being adminis- 
tered, the result would be a veritable ‘‘ harlequin’s cloak.”’ 
Will it always remain but a piwm desiderium that the map of 
the United States, if marked in the same manner, does not 


present a like multicolored appearance? 


ARTHUR AMEISEN. 
PITTSBURG, Pa. 


1 Vossische Zeitung, Jan. 23, 1897; 2 1898, p. 1160. 
and Deutsche Juristen Zeitung, 1897, 3 Cited supra. 
p. 78. 
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NOTES. 


AcurnaLpo’s Lament. — ‘If I had only had the foresight to organ- 


ize my republic as a trust under the laws of New Jersey, I might have 
saved all.’? — Aguinaldo. 


A None Pro Tune Orper arrer More THAN Forty Years. — The 
Supreme Court of this State, on February 16, 1899, entered an order 
placing the name of Hon. Green B. Raum on the roll of attorneys enti- 
tled to practice in its court, as of May, 1853. This is one of the oldest 
nunc pro tune orders within our knowledge. The General, of course, 
supposed his admission was regularly entered of record. We would 
advise every attorney in the State to see if his admission has been en- 
tered of record. We know quite a number of prominent lawyers in this 
State who have a license to practice, but the records of the Supreme 
Court fail to show the fact. It is not only of importance to the attor- 
ney to be regularly entered, but to his client, as the validity of pro- 
ceedings may depend upon the attorney’s name being regularly entered 
of record. — Chicago Legal News. 


Tue ReMARRIAGE OF Divorced Persons. — This question was 
recently brought up again in the Lower House of Convocation of the 
Church of England, on a motion declaring that the law of the church 
does not recognize any divorces, and that Parliament be asked to for- 
bid all remarriages of divorced persons. The Dean of Canterbury 
offered an amendment favoring the remarriage of innocent parties to a 
divorce, but the amendment was lost by a voie of thirty-eight ayes 
against forty-one noes. An attempt was made to carry a resolution 
similar to the Dean’s amendment through the convocation of the Epis- 
copal church in the United States last summer ; but it was defeated. 
The proposition that the innocent party to a divorce shall be forever 
disabled from again entering into the marital relation is not only a 
direct incentive to immorality, but it is shamefully unjust, cruel, and 
wicked. It illustrates the statement of Gibbon, that superstition can 
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drive every generous sentiment out of the human breast. Fortunately, 
there is no law, either in England or in America, compelling any one to 
remain a member of a church which maintains a doctrine and practice 
so reprehensible. 


Lorp Lytron’s Description oF Daniet O’ConnELL ADDRESSING AN 
Ovt-poor Meetine. — The following poem, often lost, often sought for, 
generally misquoted, has been recently rediscovered and brought to 
light by J. W. Clark, Esq., in an article entitled ‘‘ Law and Lawyers,”’ 
published in the American Lawyer for January. Allowing for varia- 
tions made by the copyist and possible changes made by the author in 
different editions of his work, it is the real thing: — 


Once to my sight the giant thus was given, 

Walled by wide air and roofed by boundless heaven. 
Beneath his feet the human ocean lay, 

And wave on wave flowed into space away. 
Methought no clarion could have spent its sound, 
Even to the center of the hosts around; 

And, as I thought, rose the sonorous swell, 

As from the church tower swings the silvery bell. 
Aloft and clear, from airy tide to tide 

It glided easy as a bird may glide; 

To the last verge of that vast audience sent 

It played with each wild passion as it went. 

Now stilled the uproar, now the murmur stilled, 
And sobs or laughter answered as it willed. 

Then did I know what spells of infinite choice 

To rouse or lull has the sweet human voice; 

Then did I seem to see the sudden clue 

To the great troublous Life Antique, to view, 
Under the rock stand of Demosthenes, 

Mutable Athens heave her noisy seas. 


An AutTHor SENTENCED To Eat His Own Worps. —‘‘ While I was at 
Moscow,’’ writes a traveler, ‘‘ a volume was published in favor of the 
liberty of the people. In this book the iniquitous conduct of the pub- 
lie functionaries, and even of the sovereign, were censured severely. 
The book created great indignation, and the offender was at once 
taken into custody. After being tried in a summary way, he was con- 
demned to eat his own words. A scaffold was erected in a public 
square, the imperial provost, the magistrates, and the physicians of the 
Czar attending; the book was separated from the binding, and the 
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margin cut off. The author was then served, leaf by leaf, by the 
provost, and was obliged to swallow this unpalatable stuff on pain of 
the knout, more feared in Russia than death. As soon as the medical 
gentlemen were of the opinion that he had eaten as much as he could 
with safety, the transgressor was returned to prison. This punishment 
was renewed the following days until, after several hearty meals, every 
leaf of the book was actually swallowed.’’ 


Tue VireintA Bar Association. — The West Virginia Bar, a maga- 
zine published by the West Virginia Bar Assoviation, pays the follow- 
ing merited tribute to the Virginia Bar Association : — 


The Virginia Bar Association is one of the best and most prosperous asso- 
ciations the legal profession can boast in any State. The esprit du corps among 
its membership, the high professional ideals, the loyalty and enthusiasm for 
their profession which are manifested in all their meetings, make our brethren 
of the sister State a good example for us to follow. 


Unless our information is incorrect, the Virginia Bar Association is 
now the best attended State Bar Association in the Union. That body 
has recently done a courteous act by sending a fraternal delegate, in the 
person of J. H. Woods, Esq., to the West Virginia Bar Association. 
Mr. Woods attended, presented his credentials, was received with great 
consideration, and the privileges and courtesies of the convention of 
the West Virginia Bar were extended to him. It was an innovation 
which might well be imitated by other State bar associations. 


Jomt JupGMeEnts as Estoprets. — The Law Times (London) has the 
following note on this question: — 


A judgment (without satisfaction) recovered against one of two joint debt- 
ors is a bar to an action against the other, but it is otherwise where the debt 
is joint and several. This is the rule laid down in the case of King v. Hoare, 
It has now been held by Mr. Justice Byrne, in the case of McLeod v. Power,? 
that where two joint contractors are sued in the same action for the same debt, 
a judgment recovered by consent against one is a bar to the plaintiff proceed- 
ing against the other for the same cause of action, in the same way as if two 
separate actions had been brought. The old rule in King v. Hoare was con- 
sidered by the House of Lords in Kendall v. Hamilton,® where the defend- 
ant, being jointly interested with a firm of W. and Co., in a contract relating 


118M. & W. 494. 341 L. T. Rep. 418; 4 App. Cas. 
279 L. T. Rep. 67; (1898) 2Ch. 295. 504. 
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to certain iron transactions in respect of which they were indebted to the 
plaintiff, the plaintiff recovered judgment against W. and Co., who afterwards 
became bankrupt. The plaintiff proved against their estate, and then brought 
an action against Hamilton, but it was held that the judgmentobtained against 
W. and Co. wasabartotheaction. The rules on this point are admirably stated 
by Lord Justice Bowen in Re Hodgson; Beckett v. Ramsdale,! where he says, 
at p. 226: “It appears to me to be of considerable importance to bear in mind 
exactly what Kendall v. Hamilton did and what it did not decide. Now, in 
order to do that, I should like to consider the rights in equity as distinguished 
from the rights in law of creditors of a joint debtor. The common-law princi- 
ple that a judgment recovered against a joint debtor is a bar to a further action 
to be prosecuted against another joint debtor is explained at length in the case 
of King v. Hoare. There is in the case of a joint contract, and joint debt, as 
distinguished from a joint and several contract and a joint and several debt, 
only one cause of action. The party injured may sue at law all the joint con- 
tractors, or he may sue one, subject in the latter case to the right of the single 
defendant to plead in abatement; but whether an action in the case of a joint 
debt is brought against one debtor or against all the debtors, or continued 
against one debtor or all the debtors, it is the same cause of action—there is 
only one cause of action.’’ Mr. Justice Byrne has followed this statement of 
the law, and it seems quite clear that whether or not there are two or more 
actions, or whether there is only one action, there being only one cause of 
action, upon a judgment being recovered, that cause ceases. 


Lorp Curer Justice RussELL ON THE FRavps AND ABUSES OF ENG- 
ish Company Law. — The Lord Chief Justice has realized one of the 
chief functions of a judge at the head of the Common Law Judicature — 
the function of instructing the section of society whose commercial af- 
fairs constantly engage the attention of the courts in the methods and 
morality which they should observe. Company promotion and com- 
pany fraud are terms which in numerous instances now well known 
have proved to be synonymous. Over-capitalization again is but an- 
other phrase for organized robbery. Money is taken from share- 
holders, through the medium of promoters, by men of all classes of 
society, which they have not earned and for which absolutely no con- 
sideration is given. The cases in which these abominations occur stink 
in the nostrils of the judges, who are largely helpless to restore the 
plunder to the plundered ; but, more than this, the thief on a gigantic 
scale finds his roguery no impediment to his entry into polite society, 
while to many within the charmed circle his possession of disposable 
wealth, however gotten, is a recommendation which appeals to their 
keenest interests. The Lord Chief Justice was dealing with a social 


1 54 L. T. Rep. 222; 31 Ch. Div. 177. 
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sore and a legal scandal in denouncing the miserable and sordid wicked- 
ness which envelops company promoting. He found it impossible, 
however, to suggest any legislative remedy beyond securing fuller 
information and imposing upon directors the duty of disclosing any 
interest they possessed, and we fear that his appeal to a virtuous world 
to ostracise the offenders against commercial morality will fall upon 
deaf ears — ears stopped by the spirit of greed for wealth without work, 
which, as his Lordship said, is at the root of the malady. We rejoice 
that this great and just rebuke has fallen from our highest common law 
judge upon an impressive occasion when the commercial world was 
represented in the historic court of the King by the Lord Mayor of 
London. — Law Times (London). 


SENTENCE OF DEATH PRonoUNCED By JuDGE Kirsy BENEDICT ON JOsE 
Maria Martin, Convictep or Murper 1n Taos Co., N. M., rn 1858. — 
Judge Benedict said: ‘* Jose Maria Martin, stand up. You have been 
indicted, tried, and convicted by a jury of your countrymen of the 
crime of murder and the court is now about to pass upon you the dread 
sentence of the law. As a usual thing, Jose Maria Martin, it is a 
painful duty of the judge of a court of justice to pronounce upon 
a human being the sentence of death. There is something horrible 
about it, and the mind naturally revolts from the performance of such 
a duty. Happily, however, your case is relieved of all such unpleasant 
features. The court takes a positive delight in sentencing you to 
death. You are a young man, Jose Martin, apparently of good consti- 
tution and robust health. Ordinarily, you might have looked forward 
to many years of life, and the court has no doubt you have, and ex- 
pected to die in green old age, but you are about to be cut off in con- 
sequence of your own act. Jose Maria Martin, it is now the spring 
time. Ina little while the grass will be springing up green in these 
beautiful valleys and these broad mesas, and on the mountain sides. 
Flowers will be blooming, birds will be singing their sweet carols, and 
nature will be putting on her most attractive robes, and life will be 
pleasant, and men will want to stay. But none of this for you, Jose 
Maria Martin. The flowers will not bloom for you, Jose Maria Martin. 
The birds will not sing their sweet carols for you, Jose Maria Martin. 
When these things come to gladden the senses of men, you will occupy 
a space six by two beneath the sod, and the grass and these beautiful 
things will be green, growing above your lowly head. The sentence 
of the court is that you be taken from this place to the county jail. 
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That you be safely kept and securely confined in the custody of the 
sheriff until the day appointed for your execution. Be very careful, 
Mr. Sheriff, that he have no opportunity to escape, and that you have 
him at the appointed place, at the appointed time. That you be so 
kept, Jose Maria Martin, until— ‘Mr. Clerk, upon what day of the 
month does Friday, about two weeks from this time, come?’ ‘ March 
22d, your Honor.’ ‘ Very well, until Friday the 22d day of March, 
when you will be taken by the sheriff from your place of confinement 
to some safe and convenient spot within the county, and that you be 
there hanged by the neck until dead.” And the court was about to add, 
Jose Maria Martin, ‘ May God have mercy on your soul ;’ but we will 
not assume the responsibility of asking an All-Wise Providence to do 
that which a jury of your peers have refused to do. The Lord could 
not have mercy on your soul. However, if you affect any religious 
belief, or if you are connected with any religious organization, it might 
be well for you to send for your priest or your minister and get from 
him, well, such consolation as yon can; but the court advises you to 
place no reliance on anything of that kind. Mr. Sheriff, remove the 
prisoner.”’ 

The sequel of the above remarkable sentence is interesting, in that 
Jose Maria Martin ‘‘ escaped from the county jail ’’ and several years 
afterwards peacefully met his death in Lincoln County, by falling back- 
ward out of a wagon and breaking his neck. E.L.B. 


Tue Society or THE Sons oF Onemwa: INFLUENCE OF LAWYERS IN 
Private Societies. — The extent to which the influence of lawyers per- 
meates nearly all concerted popular movements, whether political, 
religious, or social, is nowhere better illustrated than by the rosters of 
social clubs and societies. There exists in the city of New York a 
social organization called the ‘‘ Society of the Sons of Oneida.’’ It is 
composed of men who were born in Oneida County of that State. The 
president of the society is a judge of the Supreme Court of New York ; 
its officers are for the most part lawyers; in its roll of membership 
there are no less than twenty-five members of the bench and bar. At 
its last annual banquet, which took place at the Hotel Savoy in New 
York City on the 15th of March, the lawyers’ influence decidedly pre- 
dominated. Hon. Charles H. Traux, a justice of the Supreme Court 
of New York, the president of the society, officiated as toast-master. 
The first toast, ‘‘ The City of New York,’’ was responded to by Hon. 
Elihu Root, an Oneida County man who has made a great success at the 
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New York City Bar. The second toast, ‘‘ The Country Lawyer,”’ was 
responded to by Col. E. C. James, of course a lawyer. Hon. John W. 
Vrooman responded to another toast, ‘‘ Dutchmen of the Mohawk 
Valley.’’ Hon. Ellis H. Roberts, a venerable lawyer and a natural 
orator, responded to the toast ‘‘ Heirs of the Iroquois.’’ Finally Hon. 
John D. Kernan, son of the late Senator Francis Kernan, responded to 
the toast ‘‘ Bench and Bar of Oneida County.’’ It would be inferred 
from the speeches delivered at this banquet that Oneida County, New 
York, has probably produced more eminent lawyers and judges 
than have the same number of square miles anywhere else in the 
United States, not excepting the county of New York. The names 
of them would make a long catalogue. It would include such 
names as Spencer, Bronson, Gridiey, Conkling, Kernan. But 
there still lives in the ranks of the legal profession one ‘‘ son of 
Oneida ’’ entitled to be regarded as the greatest of all the lawyers 
that have ever had the fortune to be born in that fortunate part of 
the world’s vineyard. This great lawyer was not even alluded to in 
any of the speeches, and it is probable that he has not been thought of 
by any of the members of this society, from the date of its birth to the 
present time, in connection with the fact that he was born in Oneida 
County. He has done more to unify our Anglo-American law and to 
develop and elucidate its principles, than any commentator upon it, 
not excepting Chancellor Kent. He is now living at his home in Cam- 
bridge, Mass. He was born in the town of Augusta, in Oneida County 
in the year 1820, the same town in which the father of the writer of 
this note was born, The fact that so great a lawyer was never thought 
of by any of the speakers at this banquet, in alluding to the great 


lawyers that have been born in Oneida County, recalls to mind the 
following couplet : — 


‘¢ While glory crowns so many & meaner crest, 
What had’st thou done to sink so peacefully to rest.’’ 


The truth no doubt is that if any lawyer who spoke at this banquet 
had attempted an eulogy of Oneida’s greatest lawyer, he would have 
attempted to speak upon a subject about which he knew little or noth- 
ing; he would have been obliged to coach himself in preparation for 
his speech ; for it is believed to be a true statement that, considering 
the magnitude of the interests committed to the bar, the law is prac- 
ticed upon a smaller modicum of general learning in the city of New 
York than in any other part of the country. It is not too much to say 
that ten times as many legal works of a general character are sold to the 
bar, per capita, in Oklahoma and in Texas than in New York City, and 
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that, as a general rule, the members of the bar of those new communities 
are better learned and more widely read than in the older States of the 
Northeastern portions of our country. A Western publisher wrote 
recently to the writer of this note a statement to the effect that he had 
never been able to sell many of his publicaticns in the States of New 
York and Pennsylvania. If you ask a lawyer in one of these States 
why this is so, he will tell you that these States are old communities : 
that their jurisprudence is formed; that they have built up such a long 
line of judicial reports that they have no need to look for aid to the 
decisions in other, and especially in Western jurisdictions. This is 
only a part of the truth. Another part of the truth is that the lawyers 
and judges in the East know it all, or think they do. The plain truth 
is that in the East, and especially in the city of New York, there is 
more provincialism than in any equally enlightened portion of our 
country. The newspapers are provincial: they tell you nothing about 
what is happening in the West. In the late Spanish war the writer of 
this note had a son in the army. He belonged to a division that was 
encamped around Jacksonville, Florida. Although a whole division of 
troops was there, the writer could find out nothing about them from the 
New York papers. He could only get an occasional glimpse of them 
through one source of news supply, and that consisted in the fact that 
the 2nd New Jersey regiment was in that division, and that once in a 
while some New York paper would have some item about that regiment. 
In the New York papers the New York Volunteer Regiments in the ser- 
vice were habitually referred to as ‘‘ The 69th,’’ ‘‘ The 71st,’’ *‘ The 
47th,’’ never mentioning the State, just as though there were no other 
volunteer regiments in the field bearing those numbers except the New 
York regiments. This provincialism affects the bar of New York. They 
know almost nothing about the great lawyers and judges of the West. 
In fact, many of them, fairly intelligent, know nothing about the mil- 
itary operations of the Western armies during the late Civil War; 
their knowledge is confined to what was done by the Eastern armies. 
This confession was made by a New York lawyer to the writer at the 
banquet which is the subject of this note. Underlying this provincial- 
ism is the conceit of the older communities that nothing of benefit to 
them can come out of the newer communities. ‘‘Can anything good 
come out of Nazareth?’’ Another ground for the neglect and contempt 
which are shown by the Eastern bar and judiciary for Western lawyers, 
Western judges, Western judicial decisions and Western legal treatises, 
lies in the fact that, the East being the older community, is the lending com- 
munity, while the West, being the younger community, is the borrowing 
community. The East is therefore affected with the usury sentiment ; 
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and the Eastern courts are dominated by ideas that put property above 
humanity, — that will give damages for the killing of a dog, and deny 
them, under analogous circumstances, for the killing of a child. We 
stand ready to fortify these statements, from judicial decisions. The 
infamous turntable decisions of Massachusetts and New York are 
good cases in illustration. 

But we forgot that we started out to say something concerning the 
predominance of lawyers in the ‘‘ Society of the Sons of Oneida.’’ The 
American Law Review was there in the person of a grandson of 
Oneida; but, while he heard his ancestral name taken in vain by 
stories of fights at ‘* Seymour’s Tavern” and at ‘‘ Thompson’s Cor- 
ner,’’ he came in and went out utterly unrecognized and unknown. 
Of the twenty-five lawyers in this society he does not believe that there 


are five who ever heard of the American Law Review, or ten who ever 
casually saw it. 


Tue Missouri State Bar Association. — This learned body held 
a very successful annual meeting in St. Louis in March. Many of 
the judges of the highest courts, Federal and State, were present, 
and a long list of prominent lawyers was added to its roll of mem- 
bership. Possibly the leading feature of the meeting was the address 
of Mr. United States Circuit Judge Caldwell on the subject of ‘‘ Trial 
by Judge and Jury,’”’ which we print in this number. The banquet 
which took place in the banquet hall of the Mercantile Club, was a 
most enjoyable feature of the meeting. About one hundred and fifty 
judges and lawyers were seated. The toast-master was that 
consummate humorist, Smith P. Galt, of the St. Louis Bar. He 
kept his audience in a constant uproar during his ‘‘ remarks.” 
One of his conundrums was, ‘‘ Why is a_ base-ball player 
like a lawyer?’”? He brought down the house by the answer, 
‘* Because, when he fails to make a hit, they put him on the bench.” 
Judge Selden T. Spencer made a speech which was enthusiastically 
applauded. This gentleman is one of the young judges of the St. 
Louis Circuit Court, and held the office of president of the Missouri 
State Bar Association. It is reported that he ‘‘ gave an enthusiastic 
eulogy of the members of the bar and their duty to the public.’”’ He 
might fitly have added some words on the impropriety of judges presid- 
ing at political meetings. A still more recently elected judge of the St. 
Louis Circuit Court spoke on the subject of ‘‘Some impressions of 4 
Recently Elected Judge.” One of the ‘‘impressions of a recently 
elected judge’’ in St. Louis was that it was his duty to turn out of 
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office an old and efficient court stenographer who had held the office 
for twelve years under the predecessor of the newly elected judge, — 
for the reason that the stenographer did not belong to the political 
party of the said judge. The writer of this note heard the said judge 
try his first case before a justice of the peace in St. Louis, and 
then and there saw evidences of his promise as a lawyer, and never 
thought that he would do such a thing as a judge. Some of the remarks 
at the meeting must have been wormwood to him. Fer example, Mr. 
F. N. Judson, in the course of his remarks on ‘‘ The State Bar Asso- 
ciation,’’ said: ‘* We do not want a judge who favors a party machine.”’ 
That is the sentiment of every lawyer and judge whose sentiments are 
worth listening to. But the official practice of both parties in Missouri 
is exactly the opposite. This sentiment was developed in plain lan- 
guage by Mr. George W. Taussig, of the St. Louis Bar, whose speech 
was reported in one of the newspapers as being ‘‘ sensational.’’ Why 
it should be regarded as sensational in a body of self-respecting lawyers 
is hard to understand. Every word of it was God’s truth, and every 
lawyer and judge in the audience knew that it was God’s truth. The 
following is the brief report of it given in the St. Louis Globe-Demo- 
crat: — 


A rather sensational speech was delivered by Mr. George Taussig, of this 
city, who began his speech by remarking that there was a time to laugh anda 
time to be serious and he proposed to do the latter. He said that during the 
last twenty years there had come a change over the judiciary in the West and 
it had come to be that a man was considered eligible to the bench in propor- 
tion to his acceptance or denial of the expansion, silver, or tariff question. It 
has become so that some lawyers, and there are many of them, would not 
stand up for a judge when he did his duty in giving his decisions if they were 
against the party in power. The lawyers were cowardly, he said, when they 
failed to stand by Judge Green when he gave his decision in favor of a man in 
the opposition party. “I am speaking of myself,’”’ he said, “as much as of 
any of you. It has come nearly to the point where an honorable, upright judge 
can not get a nomination unless he bows down to the machine bosses. I have 
a remedy to propose and that is the election for the judges be taken away from 
the general elections. How much better it would be if we had the courage to 
do the right and noble thing in this matter.” 

The remarks of Mr. Taussig created some discussion among the lawyers and 
one of the speakers afterwards took occasion to say that “‘ the judiciary is yet 


upright and the lawyers stand for justice, even though one has denounced them 
to us this evening.’’ 


Notwithstanding the observation of the last-quoted speaker, it 
remains true, as Thomas Jefferson wrote to the Abbe Arnond, that you 
might just as well decide a case involving party considerations by 


throwing up cross-and-pile as to submit it to a partisan judge. 
VOL. XXXIII. 27 
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Mr. Lincotn AND THE SuPREME CourT: THE LANGUAGE. OF THE 
Oricinat Drart oF His InauGurat MessaGe. — In a recent number of 
the Review Hon. Boyd Winchester furnished an article on ‘‘ the Judi- 
_ Ciary’’ in which he made the following quotation from President Lin- 
coln’s First Inaugural Address : — 


If the policy of the government upon vital questions affecting the whole 
people, is to be irrevocably fixed by the decisions of the Supreme Court, the 
moment they are made, as in ordinary cases between parties in personal actions, 
the people will have ceased to be their own rulers, having to that extent 
resigned their government into the hands of that eminent tribunal. 


In the original this sentence stood : — 


But if the policy of the government, upon vital questions affecting the whole 
people, is to be irrevocably fixed by decisions of the Supreme Court, it is plain 
that the people will have ceased to be their own rulers, having turned their 
government over to the despotism of the few life-officers composing the court.! 


The phraseology was changed, the authors report, at the suggestion 
of Mr. Seward. Who would not prefer the blunt truth, as penned by 
Lincoln’s own hand, to the polished and yet clumsy substitute sug- 
gested by Seward? 


Littte DELAWARE Makes A Bip FOR THE ORGANIZATION OF TRUSTS. — 
The State of Delaware is composed of what were originally three coun- 
ties of Pennsylvania. Its tiny territory consists of a few clay hills 
and sand bars nearly surrounded by water. It affords sustenance to 
a small population, white and black, that knows how to raise garden 
truck and to dig clams. It has, nevertheless, been the birthplaee of 
some of the great statesmen of our country. The names of its Sauls- 
burys, its Bayards, and its Grays will not soon pass out of our history. 
But its public life develops here and there a countervailing name, so 
to speak. Its legislature has passed into the hands of a new politi- 
cal party; and a minority of that party have been holding out, in 
its legislature, all winter in favor of electing a notorious franchise- 
grabber to the Senate of the United States. Meanwhile the little 
community of truck-farmers and clam-diggers have had their cupidity 
excited by the spectacle of their northern neighbor, New Jersey, 
becoming rich and bloated through the granting of franchises to trusts 
which are to do business everywhere except in New Jersey, and which 
are to go forth panoplied by the sovereign State of New Jersey to 


1 Nicolay and Hay, Life of Lincoln, Vol. III, p. 338. 
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afflict and curse other American communities. The ‘‘ sovereign’”’ 
States of the American Union are equal: equal in the Senate, for little 
Delaware wields the same voting power there as does great New York. 
They are also equal in regard of the deviltry they can do — equal in 
regard of the injury they can inflict upon their sister States. It is as 
though a Klondike gold mine had been discovered in New Jersey, and 
all Delaware were on the rush to get there. In other words little 
Delaware, gangrened with envy at the spectacle of the truck-patchers, 
sand-duners, clam-diggers and mosquito-wafters of New Jersey getting 
all the money in the country into her coffers, — is determined to get 
her little tiny, sweet, round, baby hand into the grab-bag of sweet 
things before it is too late. 

Little Delaware, emerging for the moment from the proverbial density 
of her early settlers, the Swedes and Finns, has had the shrewdness and 
the thrift to enact a general corporation and trust law which beats that 
of New Jersey ‘‘ all holler,’’ and the shrewd little State has gone into 
business under that law in the city of New York, in the form of an 
institution, incorporated, it may be assumed, under the laws of New 
York, called The Corporation Trust Company of Delaware; ’’ and 
this corporation, with its capital of $100,000, has gone into the business 
of organizing other corporations in Delaware. It has issued a circular 
explaining the advantages of becoming incorporated in Delaware over 
becoming incorporated in New Jersey. ‘‘ The State of Delaware has 
just adopted the most favorable of existing general corporation laws.”’ 
The most favorable to whom? To the people of the United States? 
To the corporations and the trusts? Or tothe State of Delaware? The 
last, you bet. ‘* It does not encourage reckless incorporation nor per- 
mit the existence of wildcat companies.’’ Oh, no! Our oyster-drag- 
ging co-adventurers seem to have overlooked the fact that, by using the 
word ‘‘ wildcat,’’ they have leveled a distinct insult at another sover- 
eign State, the great State of Michigan. ‘‘ But it furnishes at least 
expense, ample right to stockholders, and reduces restrictions upon cor- 
porate action to a minimum.’’ Oh, yes, it ‘‘ reduces restrictions upon 
corporate action to a minimum,’’ and thereby affords an ample breed- 
ing ground for development of statesmen of the Addicks variety. 
‘‘ The law is based upon that of the State of New Jersey, and embraces 
all of the beneficial provisions and safeguards found in the laws of that 
State.’” Why, oh, why could not the original genius of ‘‘ the State of 
Delaware ’’ have invented a law all its own, without copying that of the 
sand-lotters of New Jersey? ‘‘It has, however, in many respects 
advanced far beyond New Jersey and makes Delaware a far more 
attractive home for a business corporation.’”’ ‘‘ Home’’ is good; 
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‘* attractive home ”’ is better, especially if ‘* the State of Delaware ”’ 
can guarantee the home-seeker against chills, sand-flies, and mosquitoes. 
But we forgot; no person 1s to acquire a home in ‘‘ the State of Del- 
aware ’’ under this law; only corporations are to plant their stakes in 
its congenial mud ; and, corporations, being ‘‘ invisible and intangible,”’ 
have no bodies to shake with the chills and no souls to suffer eternal 
damnation for the sin of perpetual blasphemy against unending clouds 
of mosquitoes. The corporation — the ‘‘ intangible entity ’’ only — is 
to reside in ‘‘the State of Delaware’’ breathing its sweet perfumes; 
the individuals who compose it are to reside anywhere and everywhere 
else. But with this exception; and herein the little great ‘‘ State of 
Delaware’’ casts its little great anchor to the windward. Although 
‘any three persons may organize a corporation,’’ yet ‘‘ only one 
director need be a resident of Delaware.’’ And this ‘‘ one director” 
is going to be paid for being a director,.and don’t you forget it. If 
the rush to organize corporations and trusts under this new Delaware 
law is as great as under the New Jersey law, there will not be politi- 
cians enough in Delaware to serve as directors of corporations and 
trusts for all the other States of the Union, but professional directors 
will have to migrate to Delaware from other States, and their name 
will be Legion. ‘‘It may engage in ‘any lawful business’ except 
banking.’’ Yes, Little Delaware is going to keep a ‘‘ cinch’’ upon 
usury and note-shaving, under the name of ‘‘ banking.’’ Her doors 
are not going to be thrown open to that; she is going to permit her 
corporations to carry on ‘‘ any lawful business’’ except that, and she 
is going to permit them to carry on this business for all time and any- 
where in the world. Yes; ‘‘ for its existence may be perpetual or 
limited,’’ and ‘‘ it may conduct business anywhere in the world.’’ 
Think of this, ye poor emaciated grangers of Kansas, Nebraska, and 
Alabama. Farming is a lawful business, especially when the weather 
is good. Why carry on farming in your individual capacities and sub- 
ject to an inconvenient individual liability to pay your debts? Ineor- 
porate yourselves, bucolic friends, brothers and sisters, ‘‘ Ceres ’’ and 
all,— under the new law of Delaware, and then fructify; get all the 
credit you can and let the corporation —the ‘‘ intangible entity,’’ — 
foot the bills. You in Nebraska can ‘‘ stock’’ — not with cattle, but 
with corporate shares — your farms at any valuation you see fit to put 
upon them, so that you only do it ‘‘in good faith,’’ and when your 
corporation gets far enough in debt it can prefer its creditors, includ- 
ing its directors, its officers and their wives, their ‘‘Ceres.’’ Yes. 
Your Supreme Court has so decided. And as to you in Kansas, if 
your Supreme Court has not so decided, then Brother Doster can fix it 
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up for you. Why not? As long as you can turn yourselves into a 
corporation under the laws of ‘‘ the State of Delaware,’’ stock your- 
selves with such ‘‘ good faith’’ as you have and with nothing else, 
and then, when you become insolvent, prefer yourselves as your own 
creditors — when you can do this, are you not stark fools to expend your 
energies in making war upon the corporations instead of joining them? 
If the spirit of old Tom Carlyle, perched upon his eyrie of some high 
shining cloud, could look down upon your simplicity, he would again 
exclaim, ‘‘ you puir, waik, meeserable crayturs.’’ Why not? Are 
you not informed in this circular that ‘‘ stock may be issued for prop- 
erty purchased or services rendered, and, in the absence of fraud, the 
judgment of the directors as to the value of such property or ser- 
vices is conclusive.’ Dear granger friends, not principalities 
nor powers can glide you along more easily to the ecstatic con- 
dition of getting something out of nothing; of getting rich with- 
out working for it. Nor will you be confined, in the conduct of your 
business, when so happily incorporated, to your drought-smitten and 
grasshopper-eaten prairies. ‘‘ It,’ — that is to say you when you have 
turned yourselves into Delaware corporations — ‘‘ may conduct busi- 
ness anywhere in the world.’’ Certainly you may. Why not? The 
great State of Delaware says so, and is not that enough? Suppose the 
rest of the ‘‘ world’’ should demur, will not the great State of Delaware 
convert her oyster’and clam fleet into a navy, mobilize her militia, 
mount her artillery upon flat cars, and proceed to discipline the rest of 
‘* the world,’’ until ‘‘ the world’’ yields due respect to the sovereign 
prerogatives of Delaware? Brethren of the Arid regions, by availing 
yourselves of this generous tender of the State of Delaware, you may 
easily and quickly duplicate the miracle of the loaves and fishes; and 
when, by this means, you have succeeded, and ‘‘in the absence of 
fraud,’’ —oh, yes, of course, in getting so much of the stuff away 
from the rest of ‘‘ the world’’ that you find yourselves gorged and 
plutocratic and drowsy, like an anaconda after he has swallowed a 
steer, — you can easily put an end to your corporate existence, whether 
it be ‘* perpetual or limited ;’’ for does not this circular say, ‘‘ it’? — 
meaning you — ‘‘ may easily wind up its affairs and dissolve itself.”’ 
Don’t get frightened, brethren, at the name corporation ; don’t imagine, 
toiling granger, that it will require much, if any, capital for you to 
become a Delaware corporation— and bloated. ‘‘Its authorized cap- 
ital stock,’’ that is to say your authorized capital stock, ‘‘ need not be 
more than $2,000, and only $1,000 of this need be subscribed for.”’ 
How nice! And what is more, none of this $1,000 need be paid up in 
cold, inconvenient money — not even in silver at the ratio of 16 tol. It 
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can be paid for in ‘‘ property purchased or services rendered,’’ and, 
‘*in the absence of fraud, the judgment of the directors,’’ — that is to 
say, the judgment of yourselves — ‘‘ as to the value of such property 
and services, is conclusive.’? And did anyone ever hear of a Western 
or Southwestern granger beiog guilty of ‘‘fraud?’’ Perish the 
thought! You can ‘‘stock’’ a patch of your desert at $1,000; you 
can organize a Delaware corporation on a capitalization of $2,000, 
**and only $1,000 of this need be subscribed for; ’’ and this — in the 
‘*absence of fraud,’’ oh, yes, — may be paid for in chips and whet- 
stones, in anything which your cheerful optimism, dear brethren, may 
classify under the designation of ‘‘ good faith.’’ 

On the other hand, you can bloat yourselves out according to your 
own sweet will. You can expand like a bullfrog in the Kaw river — 
if there is water enough in that river to support such an animal. 
‘*The amount of capital stock which it,’’ thatis to say, you — ‘‘ may 
issue is unlimited.’’ What is better, you may issue an unlimited 
amount of capital stock, but none of it need be paid for. No, you 
can turn loose the printing press and create wealth instead of having 
the government do it. Indeed, what is the use of having the govern- 
ment do it when ‘‘ the State of Delaware’’ allows you to do it your- 
selves, of yourselves, and for yourselves? For here we have the 
cheerful assurance that ‘‘it’’ — that is to say you — ‘‘ may commence 
business before any sum whatever is paid in.’’ In addition to all this 
you may ‘‘have different classes of stock with different privileges or 
restrictions.’’ ‘‘ Your charter may be easily amended,’’ whenever you 
find that it is not so devised as to enable you to lift yourselves high 
enough by pulling at the straps of your boots or the seats of your 
breeches. Your ‘‘ capital stock may be easily increased or decreased.” 
When you find yourselves enlarged, expanded, and voracious — we do 
not say avaricious, — ‘‘ you may be readily merged into or consolidated 
with other corporations ;’’ that is to say, you can merge them into your- 
selves byswallowing them up, as pointed out by the next paragraph, which 
says that ‘‘it may own and vote upon the stock of other corpor- 
ations.’’ That is to say, you can swallow up the weaker farming 
corporations in your vicinity by buying up their stock, and in this 
way you,—even you, my poor emaciated, sundried, and wind- 
shrunken brother, — may convert yourself into a ‘‘ trust,’’ that is to 
say, into a Delaware corporation owning and voting upon the stock of 
other corporations, and you may easily do this by buying for nothing 
the shares of other corporations which, under this cheerful law, have 
not been paid for and need not be paid for, and which for that reason 
are worth nothing. 
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Think, moreover, of the following advantages: 1. ‘‘ The original 
fee to be paid for incorporation is small,— about three-fourths of 
that in New Jersey, for instance.’’ 2. ‘‘ The annual tax is very small. 
In New Jersey, for instance, a corporation with a capital of $3,000,000 
pays $3,000 annual tax. In Delaware it pays but $1,500.’’ That is 
to say, dear granger friend, if you turn yourself into a corporation 
under the Delaware law for ‘‘ any lawful business ’’ with a capital stock 
which ‘* need not be more than $2,000,’’ your annual tax thereon for 
being thus endowed in a distant land and by the sovereign power of 
that land with the privilege of not paying your honest debts, — ‘‘ need 
not be more’’ than fifty cents ayear. 3. ‘‘ Stockholders and direct- 
ors may hold their meetings wherever they please, and need never meet 
in the State of Delaware. (New Jersey stockholders must meet in that 
State.’’) Just so. You need have no more than three stockholders, and 
consequently no more than three directors. You may form a corpora- 
tion under this law of Delaware for ‘‘ any lawful business ’’ — which 
must mean for any business lawful in Delaware, although the business is 
carried on in Kansas ; and the stockholders may consist of yourself, your 
wife and your son, and the directors may consist of the same persons ; and 
you ‘‘ need never meet in the State of Delaware.’’ You can meet and 
continue to meet for all time in Kansas, or anywhere in ‘‘ the world.”’ 
When this statute was before the legislature of Delaware, the tavern- 
keepers, the saloon-keepers, and the keepers of other congenial houses 
in that State, overlooked this provision ; but similar ‘‘ keepers ’’ in New 
Jersey were more alert as to their own interests when their statute was 
being enacted. 4. ‘‘The Stock and Transfer Books (which in New 
Jersey corporations must be kept in the State) may be kept in or out 
of Delaware, in the discretion of the company.’’ You can therefore, 
in your ‘‘ discretion,’’ keep them wherever you may happen to live — 
let us say in Kansas, — and whenever it becomes inconvenient for you 
to keep them there, you can send them to the Indian Territory or even 
to Mexico. But it is not going to be very inconvenient for you to 
keep them at the place of your domicile, for: 5. ‘‘ The examination of 
the books by intermeddlers is much more difficult under the 
Delaware law than under the laws of any other State.’’ It is 
true that the laws of Kansas may make the examination of your 
books much less difficult, even ‘‘ by intermeddlers.’’ But what have 
the laws of Kansas to do with a Delaware corporation? If Kansas 
attempts, through its legislation, to interfere with the sovereign prerog- 
atives of Delaware, Delaware will be there with its oyster-boat and 
clam-boat navy, and with its unterrified militia; and what then will 
Kansas do about it? Let us not forget, oh, toiling brothers of the Kan- 
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sas deserts, one other feature of this congenial law: 6. ‘‘ The liability of 
the stockholder is absolutely limited when the stock has once been issued 
for cash, property or services.’’ Brother, do you need to photograph 
this sentence by means of an X-ray? Can you not see throught it? Is it 
not pellucid? It says, ‘‘ isswed for cash.’’ Itdoes not say paid for in 
cash. Is it not ‘‘ issued for cash’’ when it is issued for the promise 
of cash? and is it not issued for property or services when it is issued 
for the promise of such commodities? And if the gold bugs, bond- 
holders and other octopi, should render it hard to redeem your promise 
to pay for your shares — even in chips and whetstones, — why should 
you so pay? You have launched your corporation; the sovereign laws 
of Delaware allow you to commence business before any *‘ sum what- 
ever was paid in;’’ and who or what is going to stop you from con- 
tinuing your business? Do you not see that here is a scheme to turn 
the world into a sudden millennium? And if you object that a mil- 
lennium must consist of a thousand years and cannot be created in a 
day, the answer is that all things are possible with the sovereign State 
of Delaware. What were the dreams of the ancient alchemists to 
this? They at most could, by processes somewhat tedious and expen- 
sive, convert gross metal into gold. But, without any gross metal of 
any kind to work upon, not even silver at the ratio of 16 to 1, the 
sovereign State of Delaware stretches forth her wand over the prairies 
of Kansas and calls upon money to come, and it comes. She cannot 
perhaps ‘*‘ call spirits from the vasty deep,’’ but she can call lucre from 
the vasty deserts. The sun itself does not equal her in creative power. 


*“¢ What wonder, then, if fields and regions here 
Breathe forth elixir pure, and rivers run 
Potable gold? When with one virtuous touch | 
The arch-chimic Sun, so far from us remote, 
Produces, with terrestrial hamor mixed, 

Here in the dark so many precious things, 

Of colors glorious and effect so rare? ”’ 


A Lawyer Cvurep or Insanity. — A sensational journal published in 
New York City, recently contained an article consuming about half a 
page, under the title ‘‘ Lawyer Hopelessly Crazy, Has the Crazy 
Spot Cut Out of His Brain, and Goes Back to His Profession and Wins 
Law Suits! Insanity Cured by Surgery.’’ It then goes on to describe, 
in emotional detail, how a Chicago lawyer received a blow on the cra- 
nium ten years ago, which caused what is called by surgeons, a de- 
pressed fracture, the skull pressing down upon the brain. The result 
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was that he lost his memory and was non compos mentis until, a short 
time ago, a surgeon cut out the depressed portion of the cranial bone 
and removed the pressure from the brain, after which the sufferer took 
up the very thread of thought which was in his mind when he received 
the blow ten years before, and became absolutely sane. We have taken 
pains to inquire concerning the matter, and find that this alleged mirac- 
ulous cure which the yellow journal designates as ‘‘ the casting out of a 
devil,’’ exists chiefly in that species of journalism in which truth is the 
least valuable ingredient. The lawyer in question was one of the brilliant 
members of his profession. He received the blow as stated, about ten 
years ago, and thereafter his mind was so affected that he was unable 
to practice his profession. He was recently operated upon as stated, 
after an examination by means of the X-ray, and the doctors who 
operated upon him deserve to have their names mentioned whenever 
the case is spoken of or written about. They were Dr. E. C. Spitzka 
and Dr. Allen Starr; and others appear to have been associated with 
them, either as advisors or spectators of a most interesting operation. 
The operation was so far successful that the gentleman in quesiion has 
returned to the practice of his profession. But, in the opinion of some 
of his intimate friends, he is not entirely cured. Perhaps he has gone 
to work too early after the operation. No doubt the statements con- 
cerning the extent of the cure have been exaggerated. But it is nev- 
ertheless wonderful, and the surgeons who have performed the opera- 
tion are entitled to great credit for it, and the gentlemau who has been 
thus relieved is greatly to be congratulated. At the same time, it is 
not a promising indication of his having been entirely restored that he 
is bringing sundry habeas corpus proceedings to get various people out 
of an insane asylum. 


EpvucaTion AND Crime. — Some of the newspapers are discussing the 
question of the education of the negro population of the United States. 
They are, without doubt, being educated ; but whether in all the States 
they have the facilities for schovling which they ought to have, may be 
doubted. It is supposed that the general education of this class of 
our population is absolutely necessary to the public safety. But it is 
by no means clear that education tends to mitigate crime. Attention 
has lately been drawn to the condition of the mining inhabitants of 
Cornwall. It is shown that in no portion of the population of the 
British Isles is the standard of intelligence so low; that none can show 
a smaller attendance at schools, or a more limited curriculum, or such 
a prevalence of illiteracy. And yet nowhere is there such freedom 
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from crime. ‘‘ Frequently the judge who comes to hold court is pre- 
sented with a pair of white gloves, as a token that no crimes have been 
committed, and that there are no cases to try.’’ The same statement 
would seem to hold good in far-off Iceland. The Icelanders, a branch 
of the Scandinavians, are the best and the worst-educated people in 
the world, except the Chinese. In traveling over Iceland the writer 
never presented his memorandum book to a boy or girl as high as a 
table without having his or her name written in it in a clear, round 
hand. Almost every Icelandic farmer, or farmer’s wife, or son or 
daughter, is the possessor of two or three modern languages. One of 
the most eloquent speeches which the writer ever listened to was deliv- 
ered by an Icelandic farmer on his way home from the Althing in tak- 
ing leave of his colleagues on the ship, in what Prof. Hjaltalin, both an 
English and an Icelandic scholar, declared to be ‘‘ the most classic 
Icelandic.’’ And yet on questions of science, of sanitation and prac- 
tical knowledge generally, the Icelanders are almost uneducated. 
Roughly speaking, they have no wagons, no ploughs, and even no 
snow-shoes. Their intellectual state may fairly be regarded as very 
backward. And yet crime is almost unknown among them. When 
the writer was among them in 1891 there had not been a homicide on 
their island in more than half a century ; but two persons were under- 
going imprisonment for crime, and that was for a theft committed 
while they were drunk; and the whole defensive force of society con- 
sisted of two policemen in Reykjavik. As a just-minded, peace-lov- 
ing and hospitable people, we doubt if their equal exists on the face 
of the earth. 


How Jurors Reason in Frxinc THE VALUE oF A CuILp’s Lire. — 
A recent number of the Saturday Evening Post (Philadelphia), contains 
the following : — 


Last summer the Post noted a number of curious legal proceedings that have 
established the money value of a human being, considered both as a whole 
organism and in its separate parts. Recently an Indiana jury has rendered a 
decision measuring the cash relation of achild to a parent. A child eight years 
old was drowned. Suit was brought to recover $5,000 for his loss, and the 
jury gave judgment in favor of the parent for the exact sum of $599.95. Fifty- 
five hours were spent in figuring out how much the child would have been 
worth to the parent in money if he had lived. The jury fixed the earning 
capacity of a child from eight to ten years old at 45 cents per week, and the 
cost to the parent of keeping him at 85 cents. Continuing the calculation to 
the twenty-first year, the jury declared that the most valuable time in a child’s 
life to the parent is between the ages of fifteen and eighteen. In the last 
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period the earning capacity of a healthy boy should be $5 per week, and the 
cost to the parent of keeping him $2.75. 


The above article was printed under the caption ‘‘ How to Fix the 
Value of a Child’s Life.’? The caption might, with equal propriety, 
have been ‘‘ How to Fix the Value of Trial by Jury;’’ or, ‘‘ How to 
Fix the Value of an Absurd Statute.’’ A statute which gives to parents, 
or to an administrator on behalf of the next of kin, a right of action 
for damages arising from the death'of an infant, and which limits the 
recovery to actual or probable pecuniary loss and denies any damages 
by way of a solatium, is delusive, dishonest, and absurd. It is delu- 
sive, because the death of an infant entails no pecuniary loss upon its 
parents or brothers or sisters, in one case out of a hundred. There 
may be here and there a case where the members of an indigent family 
are, in whole or in part, dependent for their support upon the earnings 
of an elder brother or sister not yet of age. But those cases are not 
frequent. On the other band, in nearly all cases a child bas no pecu- 
niary value to its parents, but is a great pecuniary burden to them. 
Such a statute is dishonest, because in nine cases out of ten — as in 
the case above noted — it sets an honest jury to figuring upon the ques- 
tion of pecuniary damages where none have arisen. The law endeav- 
ors to persuade twelve honest men into the belief that they must figure 
out a pecuniary loss to parents or next of kin where there has really 
been a pecuniary benefit. That the purpose of legislators in enacting 
such statutes includes the idea of having them thus dishonestly admin- 
' istered, admits of little doubt. Such a statute is absurd, by reason of 
the remote, contingent, or problematical damages, which accrue, if at 
all, in such a case. Such damages must rest on a mere speculation as 
to future conditions, some or all of which may never happen. It must 
follow that jurors, in trying to figure out the damages suffered in such 
a case, must proceed on mere conjectures and surmises. Such dam- 
ages might well be called imaginative damages. What, then, is the con- 
clusion? That no right of action shall be allowed for a negligent or 
malicious injury resulting in the death of aminor? By nomeans. The 
law ought to liquidate the damages. The law ought to give a round 
sum or round sums, and the jury ought to be left merely to find 
whether the death was the result of such a legal wrong as the statute 
denounces. 


Law ScHooLts wHIcH MATRICULATE ONLY University GRADUATES. — 
The process of Germanizing the study of the law, and making machine 
lawyers, is going on in this country,— some of the wealthier universities 
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having adopted the principle of matriculating in their law schools only 
university graduates. Upon this subject the Western Reserve Law 
Journal has the following editorial, evidently written by one of the 


professors of the Western Reserve University, possibly by the Presi- 
dent, Dr. Thwing :— 


The announcement of the Columbia Law School that beginning with the year 
1903 candidates for admission to the school must be graduates of colleges of 
approved standing, calls to public attention once more the question of how far 
law schools ought to go in raising the standard of requirements for admission, 
There can be no question that a given individual will become a much better 
lawyer if he begins his legal studies after graduation from college, rather than 
after graduation from the high school. But it does not follow from this that a 
man who has received only the high school training may not be capable of 
acquiring the highest legai attainments. Practical experience has long since 
demonstrated conclusively that this is possible. Any scheme of legal educa- 
cation, therefore, which does not make suitable provision for high school men, 
who for some good reason, cannot take a college course, is clearly defective. 
Law schools, as well as other professional schools, should do everything rea- 
sonably within their power to encourage young men to go to college, but that 
they should go to the length of saying that no one but college graduates shall 
be allowed to enter their walls and receive the advantages which cannot be 
acquired elsewhere is certainly open to very serious question. Harvard, we 
believe, recognizes this fact in giving special students who have an average 
standing in examination above a certain mark the degree of LL.B., as to 
whether Columbia has made a similar provision we are not yet advised. 


Tue ‘‘ Wispom or Acres’’: How Mercy Dors not Tempgr Justice 
IN THE EnciisH Law. — The Law Times (London) says: — 


The case of the girl Kate Shoesmith, recently condemned to death for the 
murder of her illegitimate baby, has called public attention once again to the 
haphazard, Draconian character of our punishments for homicide. Between 
a half-demented girl and a cold-blooded poisoner the law knows no difference. 
An unwilling jury convict, and an unwilling judge sentences, imploring God to 
have mercy on an unhappy soul more sinned against than sinning, the mercy 
of man being postponed till “‘ recommendations are forwarded to the proper 
quarter.’? Then, after a week of mental agony for the prisoner, the Home 
Secretary intimates that Her Majesty is graciously pleased only to inflict a 
punishment on the poor wretch some twenty times more severe than the usual 
punishment of a garrotter. Occasionally the law stretches its benignity to 
the uttermost. After five or ten years a Home Secretary may, if not other- 
wise occupied, give his attention again to the case, and the woman emerges, 
a battered jail-bird of five-and-thirty, good for nothing more in this world. 
Yet the man escapes scot-free. Bentham, with whom punishment was a science 
as well as a sentiment, wrote of the subject long ago: — 

“ The laws against this offense, under pretense of humanity, are a most 
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manifest violation of it. Compare the offense with the punishment. The 
offense is what is improperly called the death of an infamt who has ceased 
to be, before knowing what existence is —a result of a nature not to give 
the slightest inquietude to the most timid imagination, and which can cause 
no regrets but to the very person who, through a sentiment of shame and pity, 
has refused to prolong a life under the auspices of misery. And what is the 
punishment? — the barbarous infliction of an ignominious death upon an un- 
happy mother whose very offense proves her excessive sensibility; upon a 
woman guided by despair, who, in hardening her heart against the softest 
instinct of nature, has harmed no one but herself. She is devoted to infamy 
because she has dreaded shame too much and the souls of her surviving friends 
are poisoned with grief and disgrace.”’ 


Tue GrowtH or Trusts. —The New York Herald in an article 


published some time since gives a catalogue of the capitalization of the 
principal trusts as follows: — 

Capital. 
The Off $153,000,000 
Steel and 847,650,000 
Coal combines.... 161,750,000 


The trustS.... 432,771,000 
Havemeyer’s Sugar 


Cigarettes and tobacco........... 


Control of the telephone............ ove 


Miscellaneous trusts. 15349,250,000 


This does not purport to give the names of all the trusts. By no 
means. It is said that there are now more than one hundred and 
fifty in number. They are being turned out so rapidly that 
the above table has become ancient history. They are com- 
posed of corporations chartered under the laws and existing 
in different States of the Union. Their business is the manu- 
facture and sale of certain commodities, wherever the manufacturing 
plants of their different incorporated members may be situ- 
uated ; and the sales of each trust extend all over the Union and into 
foreign countries. The sole object of their formation is to stifle com- 
petition and to get themselves in a position to hold by the throat the 
markets in which they deal. As by far the larger portion of their sales 
take the form of sales in other States of the Union from those in which 
the trust is incorporated — now generally in New Jersey, — they are, 
in fact, combinations in restraint of interstate commerce. But the 


56,720,000 
67,300,000 
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Supreme Court of the United States, in its indefensible decision in the 
Sugar Trust Case, held that they were not; and that they were com- 
binations to manufacture, and not to sell. O, yes! A more inde- 
fensible judicial opinion was never written. That decision has 
rendered the multiplication of these trusts possible. From the very 
nature of the case, the single States cannot get hold of them 
and suppress them. As long as the spawning-State, New Jersey, is 
favorable to them by reason of the fact that they increase its revenues 
by the payment of organization taxes, the rest of the States are in a 
measure helpless. They are helpless in very much the same sense in 
which they were helpless asagainst the Louisiana lottery. Federal leg- 
islation, combined with a revolt on the part of the moral sense of the 
people of Louisiana, finally put an end to that fraud and infamy. But 
it would have been in existence now if the Supreme Court of the United 
States had stricken down the Federal statute which prevented it from 
sending its advertisements through the mails. In other words, if the 
Supreme Court of the United States had rendered no better decision 
when that statute was challenged before it than it rendered when the 
Federal Anti-Trust Act came before it for interpretation in the Sugar 
Trust Case, the Louisiana lottery would be in full blossom to-day, and 
Louisiana would to-day be safe-guarded by the Federal judiciary in 
maintaining an offensive public nuisance —a nuisance the stench of 
which extended to every State in the Union. By the decision in the 
Sugar Trust Case, New Jersey is safe-guarded by that judiciary in 
erecting a different kind of public nuisance, the industrial trusts 
organized to throttle the markets with reference to commodities which 
the people must buy and have. 


Tue Story or Two Governors. — The difference between a gov- 
ernor who executes the laws according to his oath of office and one 
who does not, is found in the contrast between the refusal of Governor 
Roosevelt to commute the sentence of the woman who had murdered 
her daughter-in-law, after first torturing her, under circumstances of 
peculiar atrocity; and of Governor Stanley, of Kansas, who publicly 
announced that he would never sign a death warrant in case of any 
convicted murderer, not even in the case of the dissipated student that 
murdered his own father while he was asleep in order to get the insur- 
ance money accruing under a policy on his life. Great pressure was 
brought to bear upon Governor Roosevelt to commute the death sen- 
tence in the case of Mrs. Place, and he appointed two eminent alienists 
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who made a careful investigation into the question of her sanity, and 
who reported that she was sane at the time of the commission of the 
murder and before and since. He then published a dignified statement 
giving his reasons for declining to interfere with the course of law in 
her case. She had been duly tried and convicted; her sentence had 
been reviewed at length by the Court of Appeals and unanimously 
affirmed; the district attorney who prosecuted the case and the judge 
who tried it, both in response to an inquiry of the Governor, reported 
their conviction that there was no ground for executive clemency ; and 
the Governor himself went carefully over the evidence and could dis- 
cover in it no such ground. His position was peculiarly trying; it is 
very hard to enforce the death penalty under any circumstances in the 
case of a woman, but the law makes no distinction of sex in regard to 
crime. In his public statement of his reasons for his refusing to 
interfere in the particular case, Governor Roosevelt concluded by 
saying : — 

All that remains is the question as to whether I should be justified in inter- 
fering to save a murderess on the ground of her sex when no justification would 
exist to interfere on behalf ofa murderer. The only case of capital punishment 
which has occurred since the beginning of my term as Governor was for wife 
murder; and I refused to consider the appeals then made to me in behalf of 
the man who had killed his wife after I became convinced that he had really 
done the deed and was sane. In that case a woman was killed by a man; in 
this case a woman was killed by another woman. The law makes no distinc- 
tion of sex in such acrime. This murder was one of peculiar deliberation and 
atrocity. To interfere with the course of the law in this case could be justified 
only on the ground that never hereafter, under any circumstances, should 
capital punishment be inflicted upon any murderess even though the victim was 
herself a woman, and even though that victim’s torture preceded her death. 


There is but one course opento me. I decline to interfere with the course of 
the law. 


Tue Nonsense AND INJusTICE OF THE ULTRA Vires Doctrine IN 
EneLanp. — Under the head of ‘‘ The Rigor of the Ultra Vires Doc- 
trine,’’ the Law Journal (London) says: — 


“The ultra vires doctrine follows a corporation like its shadow. It is no 
artificial doctrine, this of ultra vires, but one deeply rooted in principles of 
public policy. Aristotle says of every art, so of every corporation; it has its 
oréyos or end towards which all its property and powers are directed. This 
end is its raison d’étre, and it varies, of course, with the nature of the corpora- 
tion: with a municipal corporation it is the good government of the borough; 
with a building society it is buying members’ houses by installments; with a 
trading company ‘quicquid agunt homines’ mines— newspapers, canals, 
cycles, millinery, finance. But whatever it is, the company must not swerve 
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from the end of its institution. To do so would in the first place be an abuse 
of the privilege of incorporation, a breach of the ternis on which the legisla. 
ture has endowed the corporation with vitality; and in the next place it would 
be a fraud on the subscribers of the capital, because it would be diverting 
their money to purposes which they never contemplated. Were the law less 
strict, a person who had taken shares in ashipping company might find himself 
committed to an enterprise for spending the money on a Turkish bath; or a 
shareholder in a mining adventure find himself a part proprietor of a music hall, 
Very strict, therefore, is the court —and properly so — in keeping companies 
to the end of their institution; and neither directly nor indirectly will it suffer 
them to enlarge the sphere of their activities. If a company, for instance, 
borrows in excess of its borrowing powers, it can create no debt binding on 
itself or its members to the extent of such excess, and it will not give any 
greater validity to the loan by a bond certificate or deposit note, or any other 
instrument for such ultra vires borrowed moneys. Neither as to an act which 
is ultra vires can the company be estopped from showing that it had no power 
to do that which it purports to have done. The latest illustration of this 
wholesome severity is a case before the Privy Council, the effect of which 
is that a company cannot by consenting to judgment validate an wltra vires 
contract by it. This would be circumventing the law. But observe a nice 
distinction; if there is a dispute as to the contract being witra vires or not, 
the company may compromise the dispute by a consent judgment.” 


Tue AntiquaTep Crepitors’ Bit.— The lawyers are ceasing to 


worship this venerable and ancient humbug which, as it is now resorted 
to in most American jurisdictions, requires a creditor, in order to 
reach assets of his debtor, which he has fraudulently conveyed away, 
or which for any other reason fall within the designation of equitable 
assets, — to prosecute two lawsuits in the same court, and with all the 
forms, delays, and trip-ups which an astute lawyer defending for a 
dead-beat debtor can thrust in his way. In a recent editorial the 
National Corporation Reporter,' dealing with this subject, refers to 
the decision of the Supreme Court of Illinois in the case of Ladd 
v. Judson,? ‘‘as the straw that breaks the camel’s back.’’ The 
majority of the court held that, the plaintiff’s claim being a legal one, 
in order to maintain a creditor’s bill, it was necessary for him in the 
first place to recover a judgment at law, although no such judgment 
could be recovered ; the court adding: ‘* And if this presents a hard- 
ship, it is the fault of the law, and not of the court.’’ We say, with 
Mr. Justice Philips — though he did not say so in express language in 
his dissenting opinion — that it is the fault of the court, and not of the 
law. Judges ought not flounder about so feebly with mere questions of 
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remedy and procedure. By so doing they do not impugn the law, but 
they dishonor themselves. It is the general rule that the law does not 
drive a man to do an impossible thing. Lex neminem ad impossibilia 
cogit. When the situation of parties, or other circumstances, 
are such that the creditor cannot recover a judgment at law, there is 
neither justice nor sense in turning him out of court because he has not 
done it. It is a still weaker idea to turn him over to the legislature to 
devise a remedy for him. The whole system of equity was built up, 
not by Parliament, but by judges in devising and expanding remedies. 
Why should not the Appellate Bench create a remedy for a plain 
right, — knowing, as they do, just what remedy is needed, — instead 
of repelling the suitor from their doors and turning him over to a legis- 
lative rabble, who know nothing about it? While we do not hold the 
jurisprudence of Missouri up as a model for other States, we are glad 
to be able to say that, for twenty years it has been the doctrine in that 
State that the necessity of recovering a judgment at law is dispensed 
with where the circumstances are such as to render the recovery of such 
a judgment impracticable. Finally we commend to the Supreme Court 
of Illinois the maxim which stands, engraved in stone, above the door 
of the Supreme Court building in the capitol of Missouri: ‘‘ Ubi Jus, 
Ibi Remedium.”’ 


A CoMPARISON BETWEEN THE NUMBER OF AFFIRMANCES AND REVER- 
“sats By APPELLATE Courts. — The West Virginia Bar has put the 
Supreme Court of Appeals of that State, and incidentally the circuit 
judges, on trial, by reason of the fact that, in the recent West Virginia 
reports, the percentage of reversals exceeds that of affirmances. This 
will generally be the case where there are two concurring causes for it— 
an incompetent circuit bench and an incompetent appellate bench. ‘The 
writer in the publication in question, points out that in 43 West Vir- 
ginia, the reversals are 47 and the affirmances only 35. With this he 
compares volumes 115 and 158 of the United States reports, showing 
that in those volumes the affirmances outnumber the reversals more 
than two to one. His conclusion, with reference to the judicial estab- 
lishment in West Virginia, is ‘‘ that the circuit judges know very little 
law, and generally decide cases wrong.’’ Such a percentage of 
reversals ought not to create a presumption against the circuit judges, 
any more than against the Supreme Court judges. Under our system of 
electing judges by the popular vote, which has degenerated into party 
caucus rule and ‘‘ boss’’ rule, many incompetent lawyers get upon 
appellate benches. Once there, they imagine that their otlice is that of 
VOL. XXXII. 28 
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critics merely. They put the circuit judges on trial. They magnify 
and misapply technical rules and leave out of consideration the real 
justice of cases and the real rights of suitors. Such a lawyer worships 
a technical rule of law almost with fear and trembling; and the less he 
really understands it the more he worships it. He is not unlike a negro 
in an African jungle who makes a stuffed image and hangs it on a tree 
limb and then gets afraid of it and prays toit. Inhis ignorant and unskill- 
ful hands, a technical rule of law is like a sharp instrument in the hands 
of a babe; but with this exception, that, instead of cutting himself, he 
cuts someone else with it. It is believed that there is less of this mis- 
understood and misapplied technicality in the trial courts than in the 
appellate courts. In the trial courts there is often a jury of intelligent 
men participating in the trial and an audience in the court-room listen- 
ing to it. This has a certain magnetic effect upon the judge. It tends 
to imbue his mind with the spirit of that common sense and desire of 
justice which pervades the court-room; and his judgment is more apt 
to be right upon the merits than is that of three or five hypercritical 


legal scolars on an appellate bench, re-examining his decision upon a dry 
paper record. 


Tue Next PresmenTIAL Ticket. — We are not going into irrelevant 
digression from the strict channel of legal study and exposition ; but 
we rise to say that our esteemed friend Henri Watterson, of the 
Louisville Courier Journal, is mistaken in nominating George Dewey 
for President and Fitzhugh Lee for Vice-President. The ticket is to 
be Dewey and Wheeler; fighting George Dewey, of Vermont, and 
fighting Joe Wheeler, of Alabama. This will be in accordance with 
the eternal fitness of things, because neither Vermont nor Alabama 
has ever furnished the country with a President or a Vice-President. 


Tue Privicece or Ampassapors. —A coroner’s inquest was lately 
held in London on the body of Count Karolyi, who had committed 
suicide, but outside of the house of the Austro-Hungarian Embassy, 
of which he was an attaché. The coroner supposed that the privilege 
of ambassadors did not extend to precincts outside the building of the 
legation. In this, of course, he was mistaken. The privilege extends 
to the person of the ambassador and to his suite, no matter when or 
where any of them may be. In discussing the subject, the Law 
Journal (London) says, speaking with reference to the house of an 
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ambassador: ‘‘ It is subject to land-tax! and torates; but, there being 
no remedy against the person or goods of the ambassador,’ rates in 
some parts of London are collected from the lessor of the house under 
private aets, and in other cases are paid by the Treasury under some 
arrangement with foreign States.’’ 


FAREWELL TO THE Law. 


Farewell, my liege, beloved and long, long served, good-bye ; 
My leave I take and forth I go with wept and sobbing sigh, 
Which, now condensed to pensive dew, is trembling in my eye. 


How oft in legal combat met have I, at low or lofty bar, 
Contending suitors helped to wage or ward the fierce forensic war, 
When rushed the battle horses and flew the battle car. 


For more than one full decade, with pale, unsandaled feet, 
In pure and spotless ermine I mused on Georgia’s seat, 
And righteous judgment rendered between the Tares and Wheat. 


My grand majestic master, vice-gerent here of God, 


I quit thy special service, but stay beneath thy rod, 
An old and humble servant, uncovered and unshod. 
— Chief Justice Logan E. Bleckley. 


Tue LecaL RicuHt To A QuaRTER OF A GLAss OF BrER. — The New 
York Sun says: — 


Bavaria has been shaken by a law case involving the rights of the beer 
drinker and the decay of beer drinking. A man entered the Augustiner beer 
hall in Munich and asked for a “ pony’ (one-quarter-litre) glass of beer; the 
waitress brought him a half-litre glass, which he refused, when he was told 
that the proprietor would not sell a smaller quantity. The man was a lawyer; 
he brought suit and had the proprietor fined 10 marks. The case was appealed. 
The lessee of the Hofbriiuhaus gave testimony that till this decision was given 
no person in the history of his establishment had dreamed of asking for less 
than a half litre of Hofbriiu. The court nevertheless gave judgment that land- 
lords are bound to deliver goods in as small quantities as is reasonable, 
charging a fair price, and that a quarter litre even of Hofbriu beer is a reason- 
able quantity. 


1 38 Geo. III., c. 5, s. 46. * Macartney v. Garbutt, L. R. 24 Q. 
B. Div. 368. 
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Quorine SorirTURE TO HIS Purpose. — Hon. Blanton Duncan, of 
Los Angeles, California, is quite at outs with the Supreme Court of 
that State. In a letter to us he states that he opened the Bible, and 
that his eye fell upon this passage: ‘‘ Woe unto them that decree un- 
righteous decrees, and that write grievousness, which they have pre- 
scribed; to turn aside the needy from judgment, and to take away the 
right from the poor of my people, that widows may be their prey, and that 
they may rob the fatherless.’””! Speaking with reference to that court, 
Mr. Duncan regards this as ‘‘ very peculiar and appropriate.’’ He 
also refers to a case in which the Supreme Court of California rebuked 
counsel for quoting from the Bible in his brief. In the view of Mr. 
Duncan, the Supreme Court of California evidently have no conusance 
of the Holy Scriptures. The court, however, might possibly retort, in 
the language of Shylock: ‘‘ The Devil can quote scripture to his 
purpose.”’ 


An AstonisHinc Doctrine. — The verdict in the Whitmarsh case, in 
which a man was convicted of murder for the performance of a feloni- 
ous surgical operation from which death resulted, emphasises the remark 
of Sir Fitzjames Stephen that the divergence and possible conflict 
between law and public opinion stould be reduced by framing the 


definitions of crimes so as to shock the moralsentiments of the world as 
seldom and as little as possible. No doubt Mr. Justice Bigham in his 
charge to the jury laid stress on the circumstance that it was within the 
knowledge of the prisoner that the felonious act might kill, although he 
hoped that that consequence would not follow. Whitmarsh, however, 
by the performance of a felonious operation which resulted in death 
was, as the law at present stands, guilty of murder, even if he had no 
knowledge whatever that death might possibly be the result of the act. 

The view taken by Coke of what Sir Fitzjames Stephen terms an 
‘* astonishing doctrine ’’ is as follows : — 

‘* Homicide by misadventure is when a man doeth an act that is not 
unlawful which, without any evil intent, tendeth to a man’s death. If 
the act be unlawful it is murder. As if A., meaning to steal a deer in 
the park of B., shooteth at the deer, and by the glance of an arrow 
killeth a boy that is hidden in a bush, this is murder, for the act was 
unlawful, although A. had no intent to hurt the boy and knew not of 
him. But if B., the owner of the park, had shot at his own deer, and 
without any ill intent had killed the boy by the glance of his arrow, 
this had been homicide by misadventure, orno felony. Soif one shoot 


1 Isaiah, Ch. X., §§ 1, 2. 
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at any wild fowl upon a tree and the arrow killeth any reasonable crea- 
ture afar off, without any evil intent in him, this is per infortunium, 
for it was not unlawful to shoot at the wild fowl; but if he had shot at 
acock or hen or any tame fowl of another man’s and the arrow by 
mischance had killed a man this had been murder, for the act was 
unlawful.’ 

This doctrine is recognized as the law of England, although it has 
been modified by the shape given to it by Sir Michael Foster, who limits 
it to cases where the unlawful act amounts to felony. This modifi- 
cation is, however, more apparent than real, for nothing can be more 
unintelligible than the distinction between felonies and misdemeanors. 
If difference in the gravity of crimes is the test, why should embezzle- 
ment or bigamy fall under one denomination and obtaining goods by 
false pretenses or perjury under the other? 

‘*This astonishing doctrine,’’ writes Sir F. Stephen, ‘‘ has been re- 
peated so often that I, amongst others, have not only accepted it, 
though with regret, but have acted upon it. The case in which I did 
so was not one which set its possible cruelty in a specially strong light.’’ ? 

The law dealing with murder is largely — almost exclusively — com- 
mon law. A statutory emendation of that law redefining murder is 
now, for the purpose of bringing the law into harmony with public 
opinion, imperatively demanded. In the meantime the unanimous rec- 
ommendation of the Capital Punishment Commissioners of 1866 might 
be given a legislative effect. It is as follows: ‘‘ There is one point 
upon which the witnesses whom we have examined are almost unani- 
mous, viz.: that the power of directing sentence of death to be recorded 
should be restored to the judges.’’ The effect of this would be to give 
the judges the power of dirgcting that sentence of death should not be 
carried out. Had such a power been vested in the judges, Mr. Justice 
Bigham would not have been placed under the necessity of passing a 
sentence of death which he knew would not be carried out, and one cf 
the most solemn and dreadful formalities of judicial procedure would 
not have been reduced to a senseless travesty. 

The curious conservatism of English legislators, who have continu- 
ally preferred to allow bad laws to become dormant rather than repeal 
them, should find no place in criminal jurisprudence, where every effort 
should be made not merely to narrow but to close with promptitude the 
gap, which has a perpetual tendency to widen, between the law which is 
_ stable and social opinion which is progressive. — Law Times (London). 


1 3d Institute, p. 56. the Criminal Law of England, vol. 3, 
2 Fitzjames Stephen’s History of p. 57. 
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Tue Generosity oF Lawyers. — Judge Richardson of the Superior 
Court of Massachusetts, in response to the Bar of Essex County upon 
the presentation of a memorial of Thomas M. Stimpson, of Peabody, 
at a recent meeting of that Bar said: — 


Forty-five years in the practice of law! What a fund of interesting knowl- 
edge of all kinds he must have acquired! What a store of family confidences! 
What a treasure of interesting personal reminiscences of the great men whom 
he met and knew at this bar, he must have had. And then during that period 
what feuds and contentions he has allayed, what suits averted, what reconcil- 
iations brought about, how much useless litigation saved! I cannot conceive 
a place or field where a man of the proper qualifications and of the right spirit 
and temper, and having the confidence of the community, can render more or 
better service to his fellow-men than in such a field and practice as that. Some 
other professions and callings occasionally bring men into close relations; the 
physician has many family secrets, the minister has parish confidences, but no 
other calling or profession brings men into so close a touch or so intimate and 
sympathetic relations as the profession of law. When his client’s honor, or 
his life, or liberty or rights to property, or anything which he values in life, 
is assailed or threatened, to whom does he go? To whom so unreservedly lay 
open his heart, and so fully expose his troubles and burdens, whatever they 
may be, as to his lawyers? 

It is the fashion in some places to charge the profession with selfishness, 
and it may be, probably is, true that few lawyers make, or can make, an exhib- 
ition of charity in the shape of testamentary bequests. Few of them leave 
large estates, and they may not care with money laboriously earned to leave it 
to the chance of its being perverted and used 


To endow a college, or a cat.”’ 


But there is much genuine charity besides bequests of gifts or money. What 
good lawyer of ten years’ practice has not often given his time, his advice, and 
services, to the extent of trials in court, to poor persons from whom he had no 
expectation of compensation? And when the welfare of his neighborhood or 
town is in any way in jeopardy, or when a proposed public improvement is to 
be promoted, who, as much as the lawyer of the neighborhood or town, is ex- 
pected to gratuitously contribute his time and talents to it? Lawyers more 
than any other men give direction to public affairs; they are an essential and 
conspicuous part of the machinery of administering the law, and the respect in 
which the law itself is held depends much upon the character of the bar. 


Insunction Acainst StRIKERS AND BoycorTers. — Hon. James B. 
Richardson, Judge of the Superior Court of Massachusetts, has just 
rendered a decision of more than ordinary interest to employes and 
labor organizations. The decision is eminently one of good law and 
good sound sense. The defendants were members of Bakers’ Union 
No. 4, and some of them were employés of one Mitchell, a baker in 
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Cambridge. One of the men employed by Mitchell fell in arrears in 
his dues to the Bakers’ Union, and the members of the union there- 
upon attempted to secure his discharge from the bakery. They went 
to Mitchell and made a demand that he should be discharged, and, 
because Mitchell did not at once comply, called out the entire force of 
men at three o’clock one morning, leaving a large batch of bread in 
the ovenstospoil. Immediately after the defendants, or some of them, 
circulated among the plaintiff’s customers in Cambridge a conspicuously 
printed circular worded as follows: — 


Attention, wageworkers! The firm of S. H. Mitchell, baker, 217 Cambridge 
street, East Cambridge, has refused to recognize organized labor, and we ask 
all wageworkers not to patronize said firm until the present trouble is settled. 


Per order Bakers’ Union 4. N.B. Look out for places where Mitchell’s goods 
are sold. 


In two weeks more than thirty of the 115 places where the plaintiff 
had long sold bread and pastry daily, ceased to buy of him by reason 
of said circulars and the fear of being boycotted. There was evidence 
tending to show that a non-union man employed by the plaintiff after 
February 6, was assaulted by two of the defendants and was a subject 
of abuse and ‘‘ vile epithets ’’ because of working for the plaintiff. It 
was admitted that the plaintiff had suffered a loss of several thousand 


dollars. It is claimed that this is not the case of employés leaving their 
employer for any reason personal to them. Some of the defendants 
had never been employed by the plaintiff. 


After reviewing the testimony and recent decisions, Judge Richard- 
son says : — 


Now, undoubtedly, laborers have a right to fix the price for their labor, and 
to refuse to work unless that price is paid. They may organize to improve their 
condition and secure better wages. They may use persuasion to induce men to 
join their organization or they may refuse to work except for an established 
wage. 

They may represent their case to the public in newspapers or circulars in 
a peaceable way, with no attempt at coercion. If the effect in such case is in- 
jury to the employer, he has no legal cause of action against them, for they were 
only exercising their legal rights. 

But the law does not permit them to use force, intimidation, or coercion 
for the purpose of injuring their employer; or, as Judge Brewer, in United 
States v. Kane, said: *‘ Every man has a right to work for whom he pleases, 
and to go where he pleases, and to do what he pleases, provided in so doing 
he does not trespass on the rights of others.” 

But it is equally plain that an employer has, or ought to have, corresponding 
rights, the right to hire whom he chooses, the right to make such contracts 


and terms with them as they may freely agree upon, without interference from 
others. 
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These rights of both employer and employé are necessary, and should be 
equally protected. They are among the “ natural, essential, and inalienable” 
rights of “ acquiring, possessing, and protecting property ’”? which are guaran- 
teed by the constitution. 

In the case at bar, the real purpose was to compel Mr. Mitchell to conduct 
his business in a way (in one important respect) that he did not desire to do, 
and to punish him by injuring his business if he did not doso. Their said 
acts were not in the line of regulating their conduct, but his; not so much as 
for whom they would or would not work, but whom Mitchell should employ. 

On Feb. 6, 1899, the plaintiff was carrying on a legal and lawful business, 
in afair and proper way; he had violated no law or contract; he had paid 
promptly his employés and, as they say, treated them fairly; he had tres- 
passed on the rights of nobody. And if he has the right to do and continue 
that business, he must have the right to make such contracts with men for 
their labor as he and they can mutually agree upon. 

But the defendants’ claim, plainly stated, is, that he has not that right, that 
they have the right to decide who he may or may not employ. 

These claims are inconsistent. But the court will protect with equal care 
the real rights of both parties. It will not compel the defendants or any of 
them, or any other person, against his will, to work for the plaintiff; nor can 
it permit them to coerce or compel him to employ them or such persons as they 
may select. On this line only can the claims of both be admitted, but on this 
line the rights of labor are made secure and properly safe. 

The acts of the defendants in conspiring to injure the plaintiff and his busi- 
ness, unless he discharged certain men in his employ, were unlawful; and an 
injunction may issue restraining them from these acts, and all other acts, 
threats, violence, and intimidation, to the plaintiff, to his business or his em- 
ployés or patrons, with intent and for the purpose of compelling him to dis- 
charge any person rightfully in his employ, or to compel him to employ any 
person or persons against his will. 


Contempt or Court is not a profitable business in Massachusetts, 
where the judges do not allow the cases on trial before them to be de- 
cided by the press, or by the general public. Fortunately the judges 
in this State are not afraid of the newspapers or of individuals. Re- 
cently a fine of five hundred dollars was imposed by Judge Bond 
in the Superior Criminal Court upon the Boston Herald corporation 
for contempt of court. The incriminating words were contained in a 
headline printed over a report of what are known as the Teaming 
cases. The court in passing sentence said: — 


It was admitted by the counsel for the respondent at the hearing upon 
said complaint that the article annexed to said complaint was published by the 
respondent in a newspaper circulated in the city of Boston, known as the 
Boston Herald. I find that said article was published and circulated by the 
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respondent in the city of Boston during the trial of the case of the Common- 
wealth v. J. Richard Mulrey and Thomas J. Scollans in this court on an in- 
dictment charging the defendants with having fraudulently obtained large 
sums of money from the city of Boston by false and fraudulent accounts relat- 
ing to the teaming in the paving division of the street department. I find the 
words ‘* Guilt is Evident’ of said article relating to the trial of said Mulrey and 
Scollans upon said indictment would be understood by persons seeing the 
headline and not reading all of the article as a declaration that the guilt of the 
defendants on trial is evident upon the evidence reported in said article, 
although a careful reading of the entire article would show that the words 
“ Guilt is evident ’’ in said headline referred to the evidence as showing that the 
guilt of some one not in any way connected with either of the defendants on 
trial is evident from alterations in the account books of the teaming in one of 
the districts of the paving division of the street department. 

I find that the words “‘ Guilt is evident ’’ in the headline of said article were 
used with the intent that they should be understood by the persons reading 
only the headlines as a declaration of the guilt of the defendants in the case on 
trial in the evidence at the trial reported in the article, to induce such persons 
to buy said paper for the purpose of ascertaining the nature of such evidence. 
I find that such a declaration if seen by the jury was calculated to prevent a 
fair trial of said case, and its publication and circulation in the locality and at 
the time of the trial of said case was an improper interference with the admin- 
istration of justice and therefore it is adjudged to be a contempt of the court 
trying said case. 

I had more difficulty in determining what I ought to do in the way of punish- 
ment for the contempt. If the evidence had shown that the intent was to 
jnfluence the jury in the trial— that the headline was put there for the purpose 
of having the jury read it— I should feel very differently. But, as I have said 
in the finding, I am not satisfied that it was put there for the purpose of having 
the jury read it, but rather for the purpose of selling papers by a kind of sys- 
tem which has been practiced more or less by some newspapers since they have 
adopted what they call the show bill method of selling their papers— a method 
of putting in headlines which lead the persons seeing or reading them to think 
there is something in the article having reference to the headlines, but some- 
thing which, as a matter of fact, is very different from what it stated in the 
headline. Therefore, I have felt that I have to treat the matter as a case where 
there was an attempt on the part of the employés or agent of the newspaper 
company to directly interfere with the trial of the case by the jury. It seems 
to me that in view of all the evidence, I ought to impose a fine that will at least 
prevent a repetition of the offense, although the fine will not in any way com- 
pensate the defendants for the Joss they have sustained. I have no way of 
knowing what the loss is which they have sustained, They have been five days 
here with the witnesses for the trial. There is, moreover, no way of knowing 
just what the cost is to the county. 

In view of all mischief which has been done, it is, therefore, ordered that 
said respondent pay a fine of $500 for the use of said County of Suffolk, and 
that if said fine is not paid within twenty-four hours an execution shall] issue 
against the respondent directing the sheriff of said county or his deputies to 
levy upon the goods of said respondents for the satisfaction of said sum. 
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Days or Grace as CapiTaL in Trape. — Days of grace seem to be 
more than any other kind of grace to some members of the Chamber of 
Commerce of Boston. 


“* Grace is grace, despite of all controversy.” 
Meas. for Meas. i, 2. 


‘<Q momentary grace of mortal man, 
Which we more hunt for than the grace of God! ”’ 
Richard ITI, iii, 4. 


In 1898, the legislature of Massachusetts enacted the Negotiable In- 
struments law, a uniform statute which bad been adopted in the same 
terms in the States of New York, Connecticut, Maryland, Virginia, 
Florida, Colorado, and recently enacted by Congress for the District of 
Columbia. It is confidently declared by the Commissioners of the 
several States on Uniformity of Legislation that this statute will soon 
be enacted in all the States and Territories of the United States. This 
act in the States which have adopted it, and in the States which will 
hereafter adopt it, abolishes days of grace upon all negotiable paper. 
The legislature of Massachusetts now in session has put upon the State 
the disgrace of being the first and only State, thus far, to make a 
change in this statute, so that the Massachusetts act is no longer a 
statute uniform with that of any other State. Some months ago some 
produce and grain dealers of Boston, most of them members of the 
- Chamber of Commerce, finding that this statute did not allow days of 
grace on sight drafts, undertook a systematic lobbying of the members 
of the legislature throughout the State in favor of the restoration of 
such grace. They had an efficient organization and did very efficient 
work. A hearing before a committee of the legislature was packed with 
men clamoring for grace: Give us grace or we perish! The members 
thought the day of judgment had come, if the voters were to judge, 
and forthwith reported a bill. It was enacted without delay and sent 
to the Governor, who, looking solely to the welfare and honor of the 
whole commonwealth, gave a hearing to the parties interested. Dele- 
gations from the Chamber of Commerce urged him to sign the bill, 
and the Commissioners upon Uniformity of Legislation, and a committee 
of the Clearing House of the Boston banks asked him to veto the bill. 
He presently returned the bill to the House in which it originated with 
his disapproval. After referring to the motives which led to the 
creation of the Commission on Uniform Legislation and to the passing 
of the act on Negotiable Instruments by the last legislature, he said: 
“*It would appear to require no argument to sustain the proposition 
that if there be any department of law in which uniformity among the 
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several States is greatly desirable, and in which diversity is certain to 
create confusion and uncertainty, it is that which regulates and con- 
trols the customary business dealings between citizens of different 
States and jurisdictions, and which defines the rights of parties to 
commercial paper or negotiable instruments, through the agency of 
which these dealings are transacted. 

‘‘Two-thirds of the States of the Union have enacted statutes 
abolishing days of grace on negotiable paper, including sight drafts, 
and it is believed that no State that has once abolished days of grace 
has ever restored them. Nearly all the great commercial cities of the 
country are at the present time conducting business under laws which 
have expressely done away with days of grace on sight drafts. That 
these laws have in many States existed for five, ten, or more years 
would appear to be conclusive evidence that no serious inconvenience 
has been caused to business by their operation. 

‘* The only justification for reading into certain commercial papers, 
terms which do not appear thereon, to wit, days of grace, is that it isa 
well-established and universally recognized custom. When it ceases to 
be a custom by the positive enactment of a large majority of the States, 
its retention by a small number of States tends to create unnecessary 
confusion. 

‘*T have given most careful consideration to the statements that have 
been made to me that the act of last year, in the section which it is now 
sought to annul, is likely to work hardship or injury to certain classes 
of business in this commonwealth, but I believe these fears to be ex- 
aggerated. 

‘*T am unwilling to believe that the merchants of Massachusetts are 
less able than those of other States to adapt their methods of conduct- 
ing business to a system already in operation in two-thirds of the 
States and which it is probable will soon be of almost universal 
acceptance. 

‘* The simple expedient which I am informed has been adopted in 
many other States of requiring that drafts be made payable three days 
after sight would appear to be sufficient to obviate much of the incon- 
venience which may have arisen from the legislation of last year. 

‘If your honorable bodies are of opinion that a long period 
should be allowed, to enable certain classes of business to prepare for 
the change incident to the abolition of days of grace on sight drafts, 
the operation of this section in the act of 1898 might be suspended for 
a definite period, as, for instance, until July 1. To repeal it altogether 
and thus to restore in this commonwealth a custom which seems to be 
in process of almost universal abandonment, would, in my opinion, in 
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large measure render nugatory what has already been accomplished in 
making uniform throughout the several States the law concerning com- 
mercial transactions, and tend to discourage further efforts in the same 
direction.”’ 

Although Governor Wolcott is perhaps as popular and influential as 
any man who has ever occupied the governor’s chair in Massachusetts, 
his veto was of no avail. The legislature passed the bill restoring days 
of grace on sight drafts almost unanimously. In short, a few men by 
concerted and persistent effort stampeded the legislature to enact for 
their benefit a law which is clearly contrary to the general interest. 
The few could see dollars for them in days of grace. ‘They were after 
those dollars with the ardor of wolves after their prey. The many 
had for the most part only a general and public interest against the 
enactment, and they languidly opposed it. 

And what were the grounds upon which these chamber of commerce 
men demanded the restoration of days of grace upon sight drafts? 
They said that they needed the three days to examine the bill of lading 
and other papers accompanying the draft, and perhaps time for examin- 
ing the goods, before paying the draft. This is, however, a mere pre- 
tense, because there is no more time for such examination before 
acceptance of a draft payable with grace, than there is before pay- 
ment, in case the draft is to be actually paid at sight. Days of 
grace are of no use whatever for the purpose of examining the papers 
or the goods. The drawee is entitled to just as much time before pay- 
ing the draft, as he would be entitled to before accepting it, when 
days of grace are allowed. 

They also said that drafts are often presented after banking hours 
or just before the close of such hours, when it is impossible to obtain 
the money for payment, the intimation being that the drawee in such 
cases is quite ready to pay, and that the draft is presented at an 
embarrassing time. We all know that business is not conducted in 
that way. 

When these men were asked why they could not instruct their cor- 
respondents to draw at three days’ sight, they said that this would 
mean a return to the credit system. They said: ‘‘ when once the bars 
are let down and one or two days are allowed, it is easy to increase 
their number until the hard and fast rules now recognized, and which 
make it practically a cash basis, are entirely lost sight of. ’’ 

They said also that their correspondents in the West and South 
insisted upon cash payments, that they would not draw at three days 
sight, but must have sight drafts which they could deposit in their 
own banks as cash and have credit for in their accounts. In nearly 
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every State in which drafts for consignments of grain or produce are 
drawn upon Massachusetts merchants there is no such thing as days of 
grace, and the drawers suppose that a sight draft calls for a payment at 
sight, and not with three days’ credit. 

A writer in the Boston Herald signing himself ‘*‘ A Lawyer,’’ states 
the matter exceedingly well: ‘*‘ The Boston trader buys of the Western 
dealer for cash, but when the draft eomes, he has not the money ready 
for payment. He wants the three days’ grace for the purpose of rais- 
ing the money either by asale or pledge of the goods or bills of lading 
or otherwise, and not for the purpose of inspecting the goods, or ex- 
amining the invoices, or getting his money out of the bank. This is 
the purpose for which the days of grace are really desired, and it is 
the only purpose. Is it fair to the Western dealer that the Boston 
trader should have these three days of grace? It would be, if the 
Western dealer intended that he should have them and understood that 
that would be the effect of his draft payable at sight. But he does not 
intend or understand anything of the kind. He sells his goods for cash, 
and draws his bill for the price payable at sight, in the supposition 
that the words ‘ at sight’ mean, as they do in his State, the same 
thing as ‘on demand.’ A Western bank takes it in the same supposi- 
tion and sends it to a Boston bank for collection, and thenceforth treats 
it as a draft payable on demand and assumes the right to draw against 
it accordingly as soon as it hears that it has been accepted. 

‘* No explanations given by the Boston banks were ever sufficient to 
make their correspondents at the West understand that drafts payable 
at sight in Massachusetts were only payable after three days of grace. 
Their correspondents and their customers continued in the same belief 
and insisted that their sight drafts ought to be paid on presentation. 
This is the reason why the banks here are opposed to the allowance of 
days of grace on such drafts. They know that, when days of grace 
were allowed here, the drawers and holders of such drafts were deceived 
as to their effect, because ‘at sight’ did not mean the same thing 
here as it did in the place where the drafts were drawn. They know 
that the same thing will happen again if days of grace are restored. 
The dealers at the West will continue to sell for cash and to draw drafts 
at sight for the price, ignorant that the buyer in Massachusetts will get 
three days’ credit contrary to the bargain.’’ 

The real reason why these Boston traders want days of grace on sight 
drafts, is that they may nominally do business on a cash basis, but may 
actually have three days’ credit; and that they may in this time sell or 
pledge the goods represented by the bill of lading, and so do business 
substantially on the capital of the three days of grace. Incidentally 


| 
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the banks, not usually the Boston banks but the banks in the West or 


South that have taken the drafts as cash are juggled out of three days 
interest. 


In a printed circular which was placed upon the desk of every mem- 
ber of the legislature we find the following : — 


Is it fair that the small capitalist shall be driven to adopting the “ exped- 
ient’? of asking to have his drafts drawn upon time, thereby practically adver- 
tising that he has not unlimited capital, and possibly leading his correspondent 
to infer that his credit is not of the best? 

The restoration of days of grace to sight drafts will obviate the necessity of 
having an unreasonably large amount of capital invested in business. 

The question is purely one for the business judgment of the members of the 
legisluture. No question of constitutional law or morality is involved in it. 


The seller of goods in the West or South who draws a sight draft on 
his Massachusetts customer expecting payment at sight when in fact he 
is compelled to give three days’ credit, may well ask whether this mode 
of dealing is fair or moral. 

Some of the advocates of the restoration of days of grace upon sight 
drafts have said that the change is merely to restore the custom which 
prevailed before the passage of the Negotiable Instruments Act, and 
that the drawers of sight drafts must take them subject to such changes 
as the legislature may enact as to days of grace; and that drawers of 
drafts who want payment upon the presentation of the drafts must 
write these drafts ‘‘upon demand” and not ‘at sight.’’ It would 
not be surprising if the drawers of drafts payable in Massachusetts 
should adopt this hint and make their drafts upon demand, instead of 
at sight. 

Finally the strongest reason against the change of the law as enacted 
in the Negotiable Instruments Act, is that stated by his excellency, 
Governor Wolcott, that it breaks in upon a uniform statute. Every 
State which adopts such a statute should take and hold to the position 
that no change in the law shall be made except upon the showing of 
an urgent necessity for the general welfare of the State. When one 
State joins with others in enacting such a law, there is an implied 
understanding that no change in the law shall be lightly made; and 
that a uniform law shall not be changed as ordinary legislation is 
changed. 

It has been well said that grace on sight papers is a reminiscence of 
a past civilization — that of the days of stage coaches and sailing ves- 
sels; and that now grace is a stumbling block in the way of commer- 
cial transactions. It is probable that in a very few years there will be 
no such thing as days of grace. 
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Appended is a list of the States in which days of grace upon sight 
drafts have been abolished. In some of the States such action was 
taken many years ago —as many as forty years in a few, but in most 
of them only within the last five or ten years. The statutes cited are 
the latest in which the law is stated, though in many cases they were 
enacted years ago. 


In the following named States days of grace have been done away 
with in respect to all kinds of negotiable paper: — 


California: Civ. Code, 1885, § 3181. 

Colorado: Negotiable Instruments Act, 1897, ch. 64, § 85. 

Connecticut: Negotiable Instruments Act, 1897. 

Delaware: R. Code 1893, ch. 63, § 2. 

District of Columbia: Negotiable Instrument Act passed by Congress 1899. 

Florida: Negotiable Instruments Act, 1897, Laws 1897, p. 39, § 85. 

Idaho: R. S. 1887, § 3526. 

Iilinois: R. S. 1898, p. 1110, § 15. 

Maryland: Negotiable Instruments Act, 1898, ch. 119, § 104. 

Minnesota: Act 1899. Albany Law Journal. 

Montana: Codes 1895, § 4120. 

New Jersey: 2 G. S. 1895, p. 2607, § 22. Acts 1895, ch. 8. 

New York: Laws; 1894, ch. 601, § 1. 1 R. S. 1896 (Birdseye), p. 827. Ne- 
gotiable Instruments Act 1897. 

North Dakota: R. Code, 1895, § 4921. 

Ohio: Act 1896. 

Oregon: Laws 1885, Feb. 2d. 2 Annot. Laws, 1892, § 3193. Laws 1894, p. 
104, § 3192. 

Pennsylvania: Act of June 18, 1895. Pepper & Lewis Dig. Stats. Supp. 
1897, p. 454. 

Utah: R. S. 1898, § 1611. 

Virginia: Negotiable Instruments Act, 1897-8, p. 896, 906, § 85. 

Wisconsin: Laws 1893, c. 87. 


In the following named States days of grace upon sight drafts have 
been abolished while they are retained upon other kinds of negotiable 
paper, except upon drafts drawn upon demand, which are never any- 
where payable with grace: — 


Georgia: Code 1895, § 3680. 
. Kansas: G. S. 1897, ch. 115, § 4. 
Louisiana: Rev. Laws 1884, § 332. 
Missouri: R.S. 1879, § 550. 1R. S. 1889, § 736. 
Nevada: G. S. 1885, § 4879. 
Tennessee: Code 1896, § 3514. 
Vermont: R. 8. 1894, § 2316. 
West Virginia: Code 1891, ch. 99, § 7. 


Since the above was written the Negotiable Instruments Act has been 
enacted in several States. 
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Joper Curistran C. Kontsaat. — The President appointed Christian 
C. Kohilsaat to the office of U. S. District Judge, to fill the vacancy 
created by the promotion of Mr. Federal District Judge Peter S. 
Grosscup.: The appointment has met with general approval at the 
hands of the Chicago bar, of which Judge Kohlsaat was a member ; but, 
as was to be expected, it created some criticism from the opposition 
political journals, which were not slow to ascribe it to the fact that the 
brother of the appointee is the publisher of a powerful Republican 
newspaper in Chicago. 


THANKING THE JURY FOR THEIR VeRDiIcTt. — At a recent criminal 
trial in the United States Court in New York City, before Mr. District 
Judge Thomas, the jury returned a verdict for acquittal, whereupon 
the defendant’s lawyer arose and thanked them for their verdict. 
Judge Thomas rebuked the practice, and his action has met with general 
approval. 


A Lawsuit on a Rattroap Train. — A novelty in judicial 
procedure recently took place in a court in Pennsylvania. The action 
was to recover against arailroad company damages for injury to the 
plaintiff’s land. The jurors were taken on a railroad train to view the 
land, after which they met on the train and heard a number of wit- 
nesses. As most of the participants in the trial wanted to go home, the 
lawyers addressed the jury until the train reached Chambersburg, 
making their educated voices heard above the rattle of the moving 
train. After arriving again at the county seat, the jury met in the 
grand jury room of the court house and awarded the plaintiff $343 in 
damages. 


Tue anp Cat-o’-Nine Tams Lirtte DeLaware. — 
Little Delaware is not only the most modern of all American States, as 
shown by a recent act to provide greater facilities for the incorporation 
of ‘‘ trusts,’’ but she is also the most ancient, as is witnessed by her 
retention of the pillory and the whipping-post. A dispatch from Wil- 
mington, in that State, gave an account of two men being placed in the 
pillory during a driving snow-storm, covered with blankets, and with 
mittens put on their hands, but who, nevertheless, when taken down, 
were cold and stiff. Later in the day one of these victims received, as 
a part of his sentence, thirty lashes on his bare back, administered at 
the hands of the Sheriff, and afterwards was committed to jail, there 
to spend —the press dispatch says—ten years. In quick succession 
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five other malefactors, mostly convicted of theft, received various 
numbers of lashes. The price in lashes of personal property in Dela- 
ware may be sized up by the fact that for stealing some rope, ten 
lashes were administerd; for a bicycle, ten lashes; for a watch, ten 
lashes ; for a bridle, five lashes; while for robbery twenty lashes were 
laid on. The dispatch adds: ‘* Snow fell heavily during the entire 
performance, yet a crowd of men and boys staid in the jail yard for 
two hours.’” Only one of the whipped was a white man. 


Tue Late Ricuarp J. Ocriessy.—This distinguished citizen of 
Illinois died at his residence in Elkhart, on April 24th. During the 
later years of his life he was so conspicuous as a soldier and a states- 
man that his record at the bar has been almost forgotten. He was 
born in Oldham, Ky., July 25th, 1824. Almost his entire family were 
swept out of existence by the cholera epidemic of 1833. The story of 
his upward career is typical of the great men produced by the great 
West. As a boy he worked at anything he could get todo; did 
chores, worked as a hostler in a livery stable, tended bar in a hotel, 
worked as a carpenter, carried on a farm for a season, reaping $6.50 
as his share of the profits. He studied law in the office of Judge Silas 
W. Robbins in Springfield, and was admitted to the bar in 1845. 
Served as an enlisted man in the Mexican war under the gallant Col. 
E. D. Baker, who delivered the memorable oration at the funeral of 
Senator Broderick, of California, and who was afterwards killed in the 
battle of Ball’s Bluff in the Civil War, while carrying out the resolution 
which he had expressed to his friends, never to turn his back upon the 
enemies of his country. Mr. Oglesby went to California in the gold 
craze of 1849, and returned to Decatur, IIl., with $4,500 in gold, a 
large sum for those days, and resumed the practice of the law. He 
took a trip abroad, and, returning, delivered an almost inspired lec- 
ture upon the *‘ Holy Land.’’ In 1860 he was elected a State Senator. 
When the Civil War broke out he raised and equipped six regiments of 
volunteers; was appointed Colonel of one of them, and rose rapidly to 
the rank of Major-General. At Ft. Donelson he was shot through the 
body; after recovering, he returned to duty, but was thereafter 
physically unable to perform the field duties of a general officer. 
After the Civil War he was three times elected Governor of Illinois. 
We believe that it was in the year 1891 that he was a candidate for 
Senator of the United States in a contest with General and ex-Governor 


John M. Palmer. The balloting lasted all winter, and Gen. Palmer 
was finally elected. 
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NOTES OF RECENT DECISIONS. 


CaRRIERS OF PassENGERS: Manuscript Music 1s Baccace. — In the 
case of Texas &c. R. Co. v. Morrison Faust Co.,' the Court of Civil 
Appeals of Texas hold that ‘‘ manuscript music, used by a traveling 
company in its business, is baggage when in a trunk checked by the 
company while they are passengers on a train.’’ 


Votuntary Association: Action Iv Common Name. — In Nichols v. 
Bardwell Lodge,? the Court of Appeals of Kentucky hold that a mere 
voluntary association has not the power to sue in the name of the asso- 
ciation. This is the general rule; but in some of the States there are 
statutes, and possibly rules of pleading, which permit an action to be 
brought by or against a party in the name which has been used in 


making the contract with that party which is the subject-matter of the 
action. 


ConsTITUTIONAL Law: PoweER OF THE STATE TO PROHIBIT THE ImMPoRT- 
ATION AND SALE OF CIGARETTES IN OriGINAL PackaGeEs. — In the case 
of Austin v. State, the Supreme Court of Tennessee, in an opinion 
written by Mr. Justice Caldwell, in which a good many authorities are 
cited and reviewed, hold that it is competent for the Legislature of a 
State to prohibit the importation into the State of cigarettes, even in 
original packages. The opinion embodies the propositions that the 
character of cigarettes is so generally known that the courts may take 
judicial notice of the fact that their use is harmful and deleterious for 
all purposes; that, being harmful and deleterious to health, they are 
not legitimate articles of commerce; consequently that the statute 
under consideration, prohibiting the sale or importing of them for sale, 
is not repugnant to the commerce clause of the Constitution, although 
the prohibition extends to the importation of them in original pack- 
ages; that until Congress acts upon the subject, the States have the 
right, under their reserved powers, to prohibit the importation and 


1 48 S. W. Rep. 1103. 2 48S. W. Rep. 1091. 3 48S. W. Rep. 305. 
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sale of articles which are inherently unworthy of commerce and unfit 
for the use of their people; that the legislative determination that 
cigarettes are harmful, and not a subject of legitimate commerce, is 
conclusive upon the courts. Other collateral questions were decided 
in this important case. We assume that the tobacconists will prose- 
cute a writ of error to the Supreme Court of the United States, and 
that an authoritative decision will in time be rendered upon the ques- 
tions involved. 


Rar_roap Compantres: LiaBILity FOR DaMAGES FOR NEGLECT WHILE 
Property IN Hanps or Recerver. —In the case of Bartlett v. Cicero 
Light &c. Co.,) the Supreme Court of Illinois takes a step forward and 
plants itself on the doctrine of the Supreme Court of Texas, by holding 
that claims for damages accruing through neglect in operating a rail- 
road property by a receiver, are to be treated as a part of the operating 
expenses; so that if, without paying these claims, the income of the 
road is devoted by a receiver to the permanent improvement of the 
property, when a receiver is discharged and the property turned back 
to the corporation, it will be liable for such damages to the extent of 
the net income so applied. The opinion of the court, written by Mr. 
Justice Magruder, deals with the question in a satisfactory manner and 
quotes a good many modern authorities.” 


Triats: Actions FoR DamaGes FOR Puysicat Insurtes — Ricut or 
EXAMINATION OF THE Bopy or THE Person InJuRED. — In the case of 
Chicago &c. R. Co. v. Langston,® the Civil Court of Appeals of Texas 
hold that where the plaintiff, in an action for damages for personal 
injuries, has exhibited her legs in the presence of the court, and phy- 
sicians who have examined them have testified for her that she would 
not be able to wear artificial legs, defendant is entitled to have an 


1 52 N.E. Rep. 339; reversing s. c. 
69 Ill. App. 576. 

2 5 Thomp. Corp., § 7151 (which the 
court quotes at length); Railroad 
Company v. Bailey, 83 Tex. 19; s. c. 18 
S. W. Rep. 481; Railway Co. v. Com- 
stock, 83 Tex. 537; 18 S. W. 946; Boggs 
v. Brown, 82 Tex. 41; 17 S. W. 830; 
Railway Co. v. Johnson, 76 Tex. 421; 


13 S. W. 463; Brown v. Gay, 76 Tex. 
444; 13 S. W. 472. The court also 
cite a number of other cases which 
recognize the principle upon which its 
decision rests, that damages inflicted 
while operating a railroad in the hands 
of a receiver are to be treated as a 
part of the expense of administration. 
3 48S. W. Rep. 610. 
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examination by experts of its own selection, for the purpose of testi- 


fying on the same point, though they are in its regular employment as 
surgeons. 


Corporations: MortGace or Corporate Property By THE SOLE 
SrockHoLpers. — The question of the effect of deeds, mortgages, and 
other contract affecting the property of corporations, not made and 
formed by the corporation itself, but by the individuals who hold all 
the shares of the capital stock of the corporation, is constantly com- 
ing up for decision. In a recent case in Alabama! there were four 
stockholders in the corporation, and two of them sold their shares to 
the other two, and the latter gave their individual notes therefor, which 
notes were also executed by the corporation by them as its officers, and 
which were secured by the mortgage upon the property of the corpora- 
tion, executed in the same way and reciting that the mortgagors were 
the only stockholders of the company. Upon this transaction the 
Supreme Court of Alabama made two holdings: 1. That the transaction 
was ultra vires, as a corporate contract, since it is beyond the power of 
a corporation to become the surety for another unless so authorized by 
its charter; and the effect of the transaction was to mortgage the prop- 
erty of the corporation to secure a personal indebtedness of its stock- 
holders. That a corporation cannot do this has been decided so often 
that it would be useless to cite the decisions. 2. But the court also 
held that, in equity, the mortgage had the effect of passing the interest 
in the corporate property of the two stockholders, to the mortgagee, 
so as to make his rights superior to the equitable demands of subse- 
quent purchasers or incumbrancers of the corporation, having notice 
of the transaction. The opinion is written by Judge Head, and seems 
to be sound on both propositions. 


ReteasE OF Ricut oF Action FoR DamMAGEs FOR PERSONAL INJURIES: 
CoNSIDERATION FOR suCH ReLeaseE. — The case of Texas Midland R. 
Co. v. Sullivan,? decided by the Court of Civil Appeals of Texas, 
decides that a railroad company’s agreement to re-employ is asufficient 
consideration for a release for injuries inflicted by the company on its 
employé though the term of employment is indefinite, and the company 
has a right to discharge in a short time. This decision is undoubtedly 


1 First Nat. Bank v. Winchester, 24 2 48S. W. Rep. 598. 
South. Rep. 351. 
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sound as a question of technical law; since it is a rule of law that a 
slight benefit, or even a slight detriment to the opposite party, will 
furnish a consideration for a contract not otherwise invalid. But it is 
none the less to be regretted that the law is in such a state as to enable 
railroad companies to impose such conditions upon the re-employment 
of their injured employés. Lord Stowell said that sailors were the 
wards of the Court of Admiralty. On nearly the same principle, rail- 
way laborers, subject to dangers nearly as great as those which attend 
sailors, ought to be regarded in some sense as wards of the judiciary. 
As compared with the powerful corporations which constitute their 
employers, the conditions of the two contracting parties are strik- 
ingly unequal. The Legislature ought to interpose in such a case 
and provide that an agreement to re-employ a wounded servant, 
especially where no definite term of re-employment is agreed 
upon, shall not constitute a consideration for a contract to release 
his right of action for damages. Indeed, we question whether 
such releases ought not to be prohibited by legislation altogether. Of 
course, judges would be found who would hold such legislation uncon- 
stitutional, as invading the so-called ‘‘freedom of contract.’’ But 
where such judges sit on the benches of elective courts, the laboring 
classes, who have votes, have always the remedy of turning them out 


of office, as they did in one instance in California at the last election ; 
and whatever may be said in favor of the independence of a judiciary, 
the laboring classes, who have this power, are fools if they do not 
exercise it upon judges who render such decisions. 


Rartroap Companies: Cannot Give ParticuLtakR HackMEN Monop- 
OLIES OF THEIR Depot Grounps. — In the case of State v. Reed,! the 
Supreme Court of Mississippi bold that a railroad company cannot 
authorize one hackman to drive into its inclosed depot grounds to 
solicit business, to the exclusion of all others; since this would 
create a monopoly, prevent competition, and inconvenience the public. 
The opinion of the court is written by Woods, C. J., who gives the 


following clear and sound reasons in support of the conclusion of the 
court: — 


Quite independently of constitutional or statutory provisions, it seems to 


be the prevailing doctrine in the United States that a railroad company may 
make any necessary and reasonable rules for the government of persons using 


1 24 South Rep. 308. 
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its depots and grounds, yet it cannot arbitrarily, for its own pleasure or 
profit, admit to its platforms or depot grounds one carrier of passengers or 
merchandise, and at the same time exclude all others. The question is one 
that affects not only the excluded hackmen; it affects the interests of the 
public. The upholding of the grant of this exclusive privilege would pre- 
vent competition between rival carriers of passengers, create a monopoly in 
the privileged hackmen, and might produce inconvenience and loss to persons 
traveling over the railroad, or those having freights transported over it, in 
cases of exclusion of drays and wagons from its grounds, other than those 
owned by the person having the exclusive right to enter the railroad’s depot 
grounds. To concede the right claimed by the railroad in the present case 
would be, in effect, to confer upon the railroad company the control of the 
transportation of passengers beyond its own lines, and in the end to create a 
monopoly of such business, not granted by its charter, and against the interests 
of the public.) 


APPELLATE PROCEDURE: MANDATE — ADDITIONAL OPINION AFTER 


RerriAL IN THE Court Betow. —In the case of Adams v. Yazoo &c. 
R. Co.,? the Supreme Court of Mississippi had to deal with a very 
large question, as will appear in our last issue,® and decided the case 
filing merely a summation of the grounds of its decision reversing the 


judgment of the court below and remanding the cause. 


was sent down. 


1 Continuing its opinion the court 
further say: These are the views ably 
urged in Hack Co. v. Sootsma, 84 
Mich. 194; 47 N. W. 667; Railway Co. 
v. Langlois, 9 Mont. 419; 24 Pac. 209; 
Cravens v. Rodgers, 101 Mo. 247; 14 
S. W. 106; and McConnell v. Pedigo, 
92 Ky. 465; 18 S. W. 15. These are 
the views held, too, by the three dis- 
senting judges in the case of Railroad 
Co. v. Tripp, 147 Mass. 35-41; 17 N. 
E. 89. The majority of the judges in 
that case held that a railroad might 
grant to one an exclusive right to 
solicit the patronage of incoming pas- 
sengers; but this is the only American 
case making that distinct holding, 
and that opinion was delivered by 
four judges, the other three members 
of the court vigorously dissenting, 
and with better show of reasoning, in 
our judgment. The cases of Barney 
v. Steamboat Co., 67 N. Y. 301; Fluker 


No mandate 


The Supreme Court thereafter took time to file its 


v. Railroad Co., 81 Ga. 461; 8 S. E. 
529, and Cole v. Rowen, 88 Mich. 219; 
50 N. W. 138, do not present the pre- 
cise point involved in the case before 
us. They are all decisions of other 
questions, and can be readily dis- 
tinguished from the case in hand. 
Counsel for appellant think that in 
Cole v. Rowen, 88 Mich. 219; 50 N. 
W. 138, the Supreme Court of Michi- 
gan has swung away from the doc- 
tfine announced in the earlier case 
of Hack Co. v. Sootsma, 84 Mich. 194, 
47 N. W. 667. But that very able 
court did not so think, and was care- 
ful to disabuse the mind of counsel, 
who seems to have the notion which 
counsel here puts forward, and the 
court clearly distinguished the two 
cases. 
2 24 South Rep. 317. 
3 33 Am. Law Rev. 295. 
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completed opinion. This full opinion was not filed until after the cause 
thus remanded had been retried in the court below, and reasons were 
included in it not stated in its summary of its reasons which had 
accompanied its judgment of reversal. When its full opinion was 
filed, counsel for the defeated railroad companies made a motion to 
strike it from the files, on the ground that it was not attached to the 
mandate of the court and could not be furnished therewith. The 
filing of it, in some way or other, appeared to deprive the railroad 
companies of their property without due process of law. Upon this 
very peculiar question the Supreme Court of Mississippi wrote an 
opinion by Mr. Justice Whitfield. In this opinion the following lan- 
guage occurs : — 


But the California case is not the only authority. In the appendix to 131 U. 
S. at page 18, it is said: ‘‘ Judges frequently correct their opinions in the hands 
of a reporter after a printed copy has been filed with the clerk. * * *” If 
one curious in such things would know how far back this corrective practice 
has existed, let him look as far back as the seventh volume of Cranch,! where 
he will find corrections made by Mr. Justice Story in the opinion of the court 
delivered by him in Barnitz’s Lessee v. Casey.? In later editions the changes 
are incorporated in the text. We have examined this first edition, and it is 
there stated on the page following the table of cases cited in that volume as 
follows: ‘* Since this volume was printed, Mr. Justice Story has requested that 
the following corrections and additions should be made in the opinion delivered 
by him.’’ So that illustrious judge actually corrected and added to his opinion 
in 7 Cranch after the official volume of reports had been published. So far as 
due ** process of law is concerned,” it is too obvious for discussion that it can- 
not be involved in mere matters of practice of the courts. We conclude with 
these words of Judge Field in the case cited: “‘ The power over our opinions 
and the records of this court we shall exercise at all times, while we have the 
honor to sit on the bench, against all encroachments from any source, but in 
a& manner, we trust, befitting the highest tribunal in the State.’’ The motion 
is denied. 


TriaL By Jury: Ricut or Triat By Jury In PROCEEDING BY Quo 
Warranto. —In the case of State v. Moores,* the Supreme Court of 
Nebraska hold (Norval, J., dissenting) that the history of the writ of 
quo warranto and of informations in the nature of that writ, do not 
furnish a basis for the determination of the question whether or not 
a jury trial in such a proceeding is, in Nebraska, demandable as a 
matter of right; and the court hold that no such right exists under the 
constitution of that State. We had always supposed the contrary to 
have been the rule at common law and under Magna Charta. We had 


1 Isted. 2 7 Cranch, at page 456. 376 N. W. Rep. 530. 
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supposed that the provision of Magna Charta which prohibits the 
deprivation of one’s freehold, liberties, or privileges, but by the judg- 
ment of his peers, etc., operated to prevent a franchise held by a cor- 
poration, or a public office held by an individual, from being taken 
away except by a trial by jury. But against this we have the conclu- 
sion of modern investigators that this celebrated passage in Magna 
Charta was never understood, at the time it was granted, as guaranteeing 
the right of trial by jury at all. We cannot understand any principle 
under which a distinction can be made in this respect between a free- 
hold of land and the holding of any other valuable franchise or privi- 
lege. It is familiar learning that courts of chancery have no power to 
dissolve a corporation unless it has been conferred upon them by the 
constitutional or the statute law. The reason for the exclusion of 
this jurisdiction from them is believed to have been that, in those 
tribunals, trial by jury was not demandable as a matter of right. 


TriaL BY JuRY: PRopRIETY OF AN INSTRUCTION URGING THE JURY 
To AGREE. — In the case of People v. Engle,} recently decided by the 
Supreme Court of Michigan, the defendant was prosecuted for selling 


a bottle of beer contrary to the statute law restricting the sale of in- 
toxicants. After the jury had been out all night deliberating upon the 
case, they came into court and announced that they were unable to 
agree upon a verdict. The court thenasked: ‘‘ Do you think you have 
exhausted every reasonable effort to agree? The Foreman: Yes, sir; 
we have been over the testimony several times. The Court: I was 
very sorry, gentlemen, that you were obliged to remain out all night 
with this case. The work of a jury is hard enough if it only works 
when court is in session, without having to be out all night; but the 
interests of both the people and the respondent are important in this 
case, and it is very important that you should, if possible under the 
testimony, agree upon a verdict. Now, I have no doubt that you have 
done just as your foreman says — gone over the testimony very care- 
fully and conscientiously, and endeavored to agree upon a verdict, so 
far as you have been able to; but, perhaps, on further reflection, you 
may be able todoso. I certainly hope so. Now, I make this sugges- 
tion: I have no doubt that each side has used all the powers of per- 
suasion, that of the individual jurors, to convince his fellow-jurors of 
the case as it looks to him. Now, suppose you go out and try the 
reverse, and let each of you try as hard as you can to be persuaded 
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instead of trying to persuade the others. Try and persuade yourselves ; 
those who do not agree with their fellow-jurors, and see if, looking over 
the testimony carefully and listening to all the arguments that those 
who do not agree with you may use, you cannot come to the same 
verdict. In view} as I have said, of the importance of the verdict in 
this case, I do not feel like discharging you at this time. It is now 
early in the morning. You have had your breakfast. Make yourselves 
as easy and comfortable as you can, and think the matter over carefuily 
Divest yourselves of all sorts of preconceived opinions about the case on 
either side up to this time. Start right in now just as if you had first 
gone out, and see what youcando. You may again retire, gentlemen.’’ 
Within an hour after this charge, the jury returned a verdict of guilty, 
but with the recommendation that the court fix the punishment or fine 
as light as the law would allow in such cases. The Supreme Court 
held that the giving of this instruction was error, on the ground that it 
had a tendency to make the jurors who were holding out for the de- 
fendant, fear that they must give way to their honest convictions upon 
the merits and agree with the others, although they might have a rea- 
sonable doubt as to the guilt of the defendant. The court distinguished 
a leading Massachusetts case! on this question, on the ground that al- 
tho ugh in that case somewhat similar advice was given to the jury, yet 
they had been previously instructed that the verdict to which a juror 
agrees must be his own verdict, the result of his own convictions, and 
not a mere acquiescence in the conclusion of his fellows; whereas in 
the case at bar there was no such instruction. 


NATURALIZATION OF ALIENS. —In the recent case of United States v. 
Kornmehl,? Mr. District Judge Kirkpatrick, sitting in the District Court 
of the United States for the District of New Jersey, held that natural- 
ization papers should be canceled as improvidently issued where it is 
made to appear to the court that the affidavit and the testimony on which 
the papers were issued were false, and that the applicant was not in fact 
eligible to citizenship. We suppose that precedents exist for the action 
of the court, although the learned judge quotes none. The following 
is his opinion in full: — 


Marcus G. Kornmehl, on the 21st day of June, 1898, applied to this court 
for naturalization, and claimed the right to become a citizen of the United States 
at that time, upon the ground that he had come to the United States when he 


1 Com. v. Tuey, 8 Cush. (Mass.) 1. 2 89 Fed. Rep. 10. 
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was under the age of eighteen years, and that he had continued to reside therein 
ever since. The applicant made affidavit to the necessary averments, and the 
same were also sworn to by a witness produced by him for the purpose. Al- 
most immediately after the certificate of naturalization had been granted, 
counsel on behalf of the immigration commissioners appeared before the court, 
and obtained a rule to show cause why they should not be revoked, as having 
been improvidently issued. The matter was referred to a United States com- 
missioner to take testimony, and, upon his report being made to the court, it 
appears that on the 3d day of June last, in legal proceedings had in the Circuit 
Court of the United States for the Second Circuit, the said Marcus G. Kornmehl 
had sworn, with much corroborative detail of circumstance, that at the time of 
his arrival in the United States he was of the age of twenty-four years. This 
allegation, made under the solemnity of an oath, naturally excites a doubt as 
to the truth of the applicant’s statement made in this court, which doubt the 
testimony of the witnesses produced by him before the commissioner fails to 
dispel. When I consider the consistency of the details of his account of him- 
self as given in the courts of New York, and the inconsistencies contained in 
that which he gives in this court of the interest moving him at each time to 
speak the truth; when I take into account the improbabilities of the stories 
told by the witnesses whom the applicant called before the commissioner, and 
their frequent contradictions of the applicant and of themselves, — I am forced 
to the conclusion that the fact is not, as stated to this court, that at the time 
of his arrival in the United States the applicant was under the age of eighteen 
years. The court was deceived, and the letters of naturalization were im- 


providently issued. They are still within the control of the court, and an order 
should be entered revoking them, and directing that they be returned to the 
clerk of the court for cancellation. 


Morteaces: TELEGRAPH AND TELEPHONE COMPANY — PREFERENTIAL 
Liens 1x Favor or THos—E Wuo FornisH Recent Suppiies, Lazsor, 
ETc. —It is believed that, down to the present time, the Supreme 
Court of the United States has never applied the doctrine of Fosdick v. 
Schall,' in any case except that of a railroad. The court has denied 
the application of the doctrine to a strictly private corporation, such as 
a manufacturing company.? It has been extended to street railways ; 
and one respectable State court has made the mistake of extending it 
to a mine operated by a private corporation. The Circuit Court of the 
United States for the District of South Carolina has, in a recent decis- 
ion, held that the doctrine is applicable to telegraph and telephone 
lines, so as to create a preference over a prior mortgage in favor of 
those who have, within a recent period, furnished labor or supplies to 
keep such public utilities in operation.* 


199 U. S. 235. 3 Keelyn v. Carolina &c. Tel. Co., 
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Corporation: or SrockHoLpER — DeFENsE THAT STOcK- 
HOLDER was InpUcED To Become stcH sy Fravp.— A valuable ad- 
dition to the literature of this question is furnished by the decision 
of the Circuit Court of the United States for the District of Kansas 
in the case of Wallace v. Hood.! The case was heard before 
Williams and Philips, District Judges, and the opinion of the 
court is written by Judge Philips. We may say, parenthetically, 
that this judge generally investigates the questions before him very 
thoroughly and writes interesting and valuable opinions. The sub- 
stance of this decision is that a man cannot become a shareholder in a 
national bank — and the doctrine will apply to any other corporation — 
and hold the shares and enjoy the profits of them until the bank is 
insolvent and passes into the hands of a receiver, and then, when the 
receiver seeks to enforce an assignment against him in respect of his 
additional liability under the statute,’ set up, in the form of a cross 
petition or counter-claim, that he was induced to purchase the shares 
through the fraud of the bank, and demand a rescission, and that what 
he paid for the shares be restored to him. The reason upon which the 
court proceeds is that, after the insolvency of the bank and the pass- 
ing of its assets into the hands of a receiver, neither an action at law 
nor a proceeding in the nature of an action at law will lie to procure 
a rescission on the ground of fraud inducing the purchase of the 
shares; but that, if there is any remedy at all, it must take the form 
of an independent suit in equity against both the receiver and the bank 
demanding a rescission and making a tender of the shares. The court, 
after examining a mine of precedents, regard the question before 
them as similar to that in the case of Sheafe v. Larimer; * and Judge 
Philips states the view of the court in the following clear and satis- 
factory language :— 


The defrauded stockholder, like any other vendee, on discovering the cheat 
has open to him certain remedies, and none other. He may retain the thing 
purchased, and sue the vendor in an action for deceit, or he may tender back 
to the vendor the subject of the contract, and demand a rescission and resti- 
tution of the purchase money. In the latter case, after such tender, some 
courts hold that he may sue at law for the recovery of the purchase money. 
This course should have been taken against the bank; and, after judgment 
obtained, it would have been presented, like any other claim of a general 
creditor, to the receiver for allowance, and he could only receive thereon a pro 
rata share of the estate, according to the class to which such claim would be 
assigned by the comptroller of the currency. Such action should be brought 


1 89 Fed. Rep. 11. 
2 Rev. Stat. U. S., §§ 5151, 5234. 
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against the bank, as it is the bank’s act and wrong, and not that of the re- 
ceiver, that is to be investigated, and which gives the cause of action. For 
such purpose the bank, notwithstanding the appointment of the receiver, is a 
continuing corporation. Its legal entity is in no wise affected by the mere 
appointment of a receiver. The corporation still retains its power to sue and 
be sued, to plead and be impleaded.! The receiver is the mere ministerial 
agent and instrument of the comptroller of the currency for winding up the 
affairs of the bank, with only limited powers, specified by statute creating his 
office. He has no power even to compromise a debt or claim of the bank 
without the consent of the comptroller of the currency and the order of court. 
Consequently the tender and offer to rescind, and demand made upon the 
receiver, alleged in the answer to have been made by the defendant, were in- 
effectual, because the receiver was powerless either to accept or make 
restitution. An effectual tender necessarily carries with it the implication 
that the party to whom it is made has power to accept and comply. 
The answer pleads as an excuse for not making the tender to the bank 
that no officer of the bank could be found for such purpose. Even had 
a tender been made to the bank after the appointment of the receiver, 
it would have been ineffectual. By operation of law the receiver, on his ar- 
pointment, became entitled to the assets of the bank for administration; and 
no contract, adjustment, or undertaking of the officers of the. bank could there- 
after in any wise bind or conclude the statutory trustee, who holds for the 
benefit of creditors. Therefore the bank could not have consented to a rescis- 
sion, nor could it make restitution of the purchase money, as the assets of the 
, bank then belonged to the receiver. Consequently the legal fact remains that 
no tender was made, no rescission effected, prior to action at law to enforce 
payment of the contract liability against the stockholder. The answer does 
not ask forarescission; neither could a rescission be adjudged in a law action.’ 
The defendant could file an independent bill in equity against the receiver and 
the bank, and, according to respectable authorities, make tender of the certifi- 
cate of stock, and pray fora rescission. This is the proper proceeding. If the 
fact be, as the answer alleges, that no substituted service could be had upon 
the bank, that of itself would present the occasion for a resort to a court of 
equity, which, to prevent a failure of justice, could proceed without the pres- 
ence of the bank, though it is not to be conceded that the court could not find 
a way to bring the bank in, to say nothing of the fact that in open court, on the 
hearing of the demurrer and motion, counsel for the receiver, one of whom is 
the accredited legal representative of the comptroller of the currency, offered, 
if the defendant would file such bill in equity, to enter the appearance of the 
bank and the receiver, and to consent to a restraining order postponing the 
further prosecution of this law action until the determination of the equity 
suit. This case therefore is in this attitude: The defendant has neither sued 
the wrong-doer at law for damages consequent upon the alleged deceit, nor has 
he, before suit brought on this contract, offered to rescind; but after insol- 
vency declared against the bank, and the appointment of the receiver, and the 
assessment made upon him by the comptroller of the currency, and after 
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demand made upon him to pay over the trust fund in his hand for the benefit 
of creditors, he undertakes to entirely defeat the action at law by the receiver 
on the ground that he was defrauded by the misrepresentations of the bank’s 
officers, in being led into the contract. Conceding that, in an ordinary action 
by the assignee of an insolvent corporation to recover an assessment against a 
stockholder, the defendant may plead the vitiating fraud on the ground of fail- 
ure of consideration, yet, as applied to such action by a receiver under the 
national banking law, who sues, under authority of the statute, to enforce 
against the apparent stockholder the collection of the trust fund in his hands 
for the benefit of creditors, most certainly he can only have a standing in court 
to defend himself by affirmatively disclosing in his answer such a state of facts 
as would make it apparent that the equity of the creditors is inferior to that of 
the defrauded stockholder. It sounds somewhat strange to speak of a compa- 
rison and adjustment of the priorities of equitable rights in an action at law 
triable to a jury; nevertheless even in this form of action the law is still in the 
keeping of the court. 


NEGLIGENCE: LIABILITY OF PROPRIETOR FOR NEGLIGENCE OF INDE- 
PENDENT Contractor. — In the case of Read v. East Providence Fire 
Dist.,1 a standpipe was constructed by an independent contractor. 
Before its formal acceptance by the company owning it; but, after it 
was practically completed, and had been filled with water, which was 
being used in supplying customers, it collapsed. It was held that the 
company, having assumed practical control by appropriating it to the 
use for which it was erected, was liable to third persons injured by it, 
to the same extent as if there had been a formal acceptance. 


UNLAWFUL Possesston oF A Deap Bopy. —In the case of Carter y. 
Zanesville,? an action was brought to recover the penalty given by a 
statute against anyone having unlawful possession of the body of a 
deceased person. The statute read as follows: — 


Any person, association, or company, having unlawful possession of the 
body of any deceased person shall be jointly and severally liable with any and 
all other persons, associations.and companies, that had or have had unlawful 
possession of such corpse in any sum not less than five hundred dollars and 
not more than five thousand dollars, to be recovered at the suit of the personal 
representative of the deceased in any court of competent jurisdiction, for the 
benefit of the next of kin of deceased.’’ ® 


The facts were that Jehu W. Carter had purchased from the city of 
Zanesville a family lot, and that the body of Alice T. Carter, one of 


1 40 Atl. Rep. 760. 2 62 N. E. Rep. 126. 5 Rev. St. Ohio, § 3764. 
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his daughters, had been buried there in the year 1852, and had 
remained so buried until the year 1890, when it was taken up by the 
authorities in charge of the cemetery, and mingled.with other remains 
so as to be incapable of identification. The court held that the 
statute did not apply to such a case. In a per curiam opinion, the 
court said: — 


This statute is directed against such persons, etc., as have unlawful posses- 
sion of a ‘*body’’ of a deceased person. The section further refers to the 
‘body’? as such “corpse.’? The terms ‘‘ body’ and “ corpse,” found in 
this statute, do not include the remains of persons long buried and decom- 
posed. Nor is the penalty imposed by it directed against cemetery associa- 
tions (or their trustees) where such remains may be quietly reposing. On the 
contrary, the object of the statute is to secure to the bodies of dead interment 
and that secure repose which natural affection and a decent respect for the 
remains of a human being demand. 


Corporations : CONSOLIDATION—PAYMENT OF ‘‘ORGANIZATION Tax.’’ — 
The question whether the consolidation of two or more corporations 
under an enabling statute, creates a new corporation in the sense that, 
upon filing the articles of consolidation in the proper office, the tax 


required to be paid upon the organization of a new corporation must be 
paid, has presented itself several times, — the conclusion of the courts 
being that such a proceeding creates essentially a new corporation and 
that in the absence of any specific statutory direction with reference to 
consolidations the organization tax must be paid. In the case of State 
v. Lesueur,! the Supreme Court of Missouri took this view. 


ConstituTIonAL Law: Invatipity or City Orpinances REQUIRING 
Property Owners TO Remove Ice anp SNow FROM THE SIDEWALKS IN 
Front OF THEIR ResipENces. —In the case of State v. Jackman,? the 
Supreme Court of New Hampshire elevated its great intellect to the 
plane recently attained by the Supreme Court of Illinois,’ by holding 
that a municipal ordinance compelling the owners of abutting property 
to keep the sidewalks in front of their property clear of snow and ice 
is unconstitutional on the ground of being unequal taxation and of 
taking property without due process of law. Other authoritative courts 


146 S. W. Rep. 1075. 3 Gridley v. Bloomington, 88 Ill. 
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have taken the contrary view.' The sound view is that such munic- 
ipal ordinances are valid police regulations, because they rest upon a 
principle of necessity. If the abutting property-owners or other tenants 
were not pressed into service to remove from the sidewalks the snow which 
falls in a great storm, it could not be removed until nature removed it by 
thawing it out and running it into the gutters. In February last there 
was a snow storm in the city of New York which lasted sixty hours. 
When it cleared off, it appeared that sixteen inches of snow had fallen. 
Much of it had drifted; and it is the literal truth to say that in some 
places on the sidewalks it was neck deep toa man. No force of snow- 
shovelers which the city could have brought into requisition would have 
been adequate to cope with it. It would have taken the whole army 
commanded by General Otis in the Philippines, a week to get rid of it. 
And yet here is a proposition that it is unconstitutional to compel each 
citizen in such an emergency, to turn out and do his part toward abat- 
ing what may be termed a universal nuisance. This is constitutional 
law run into the ground. The next thing that we shall hear will be that 
the chief of a fire brigade must not tear down a house in order to arrest 
the spread of a fire; although if he did not do so, the house itself and 
hundreds of others would be quickly consumed. Yes. Why not? 
Such a spoliation would be a taking without due process of law, and, 
what is worse, without any assessment or payment of damages. Such 
constitutional law as that of the New Hampshire court is not deserving 
of the slightest respect. It illustrates the extent to which constitutional 
provisions, intended for the enlarged protection of human rights, and to 
prevent one class of people from oppressing another, can be distorted 
by the narrow conceits of judges into results which are destructive of 
the public weal. If the people of New Hampshire can stand such con- 
stitutional law, the dwellers in warmer climates, where there is not so 
much snow, can endure it. It is a kind of constitutional law that will 
not grow in cold climates. It will not cross over into Canada. 


LANDLORD AND TENANT: Excuse THAT ‘Tenant HOLDs OVER THROUGH 
Some Extraorpinaky Cause, WitHout a DesiGN TO RENEW THE 
Least. —The Court of Appeals of New York has recently reversed 
what has been generally understood to be the policy of the New York 
courts in cases where a tenant held over in possession of property 
through some extraordinary cause without a design to renew the lease. 


1 Ex parte Goddard, 16 Pick. 122 N. Y. 268; Reinken v. Fuehring, 
(Mass.) 504; Carthage v. Frederick, 130 Ind, 382. 
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In Herter v. Mullen, decided by the Court of Appeals on April 18, the 
conceded facts were that the tenants notified the landlord in February 
that they would not take the house for another year after May Ist. 
On the first of May the mother of the tenants was confined to her room 
from a dangerous illness, and it was not until the 15th of May that it 
was possible to remove her without danger to her life. The tenants 
then surrendered possession of the house. Judge Finch in the 
somewhat similar case of Haynes v. Aldrich,! a few years ago, 
had delivered the opinion of the court. In that case the holding 
over was only for three days, on account of the sickness of a boarder 
who could not be moved with safety. The opinion, referring to the 
rule that where there is a holding over by a yearly tenant the law will 
imply an agreement to hold for a year from the termination of the 
prior lease, said: ‘‘ The appellant does not deny the rule, but seeks to 
qualify it so as to mean that it is only when the tenant holds over vol- 
untarily, and for his own convenience, that the landlord’s right arises, 
and that it does not so arise when the tenant holds over involuntarily, 
not for his own convenience, but because he cannot help it. Iam 
averse to any such qualification. It would introduce an uncertainty 
into a rule whose chief value lies in its certainty. The consequent 
confusion would be very great. Excuses would be always forthcom- 
ing, and their sufficiency be subject to the doubtful conclusions of a 
jury, and no lessor would ever know when he could safely promise 
possession to a new tenant.’ In the Herter v. Mullen case the majority 
opinion seeks to distinguish the case from that of Hayne v. Aldrich, 
apparently for the reason that, in the one case, the sickness was that 
of a subtenant and, in the other, of a member of the family. The 
opinion of Judge O’Brien for the majority of the judges declares th at, 
under the circumstances in the Herter v. Mullen case, there was no 
such holding over by the tenant as allows the landlord to treat the 
one who holds over as tenant for another year. The present opinion 
of the court is thus set forth: ‘‘ Where the holding-over is wrongful 
or voluntary, and not unavoidable in the strictest sense, the rule must 
be permitted to have full application. But where the tenant, as in this 
case, is obliged to retain a room in the house for a short period of 
time in order to avoid the peril of exposing a member of his family to 
danger and death, it cannot properly be said that it is a holding over 
within the meaning of the law. Where a party acts under such a 
stress of circumstances, the act cannot be said to proceed from his 
own volition any more than if he had been detained in the house by 
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the police under the direction of the health authorities.’’ The dis- 
tinction between this and the Hayne v. Aldrich case was said to be 
that, in the latter, the sick person was a distant relative to whom a 
part of the house had been sublet in violation of a covenant of the 
lease. Three of the judges dissented from the majority opinion in 
Herter v. Mullen, believing that if there were a misfortune to the 
tenant compelling him to hold over, he, and not the landlord, should 
bear the consequent loss. These judges could not see the distinction 
between the illness of an immediate member of the family and that 
of a distant relative and subtenant, as a cause for the holding over. 


INTERPRETATION: WHETHER A STREET RAILROAD IS WITHIN A STATUTE 
RELATING To RarLtroaps. — This question is answered, by the Supreme 
Court of Ohio, in the case of Massillon Bridge Company v. Cambria 
Iron Company, by holding that the statutes of that State relating to 
railroads being separate and distinct from those relating to street rail- 
roads, the word ‘‘railroad’’ in the former statutes does not include 
street railroads. The court find a number of decisions in other juris- 
dictions in support of the conclusion that a statute relating merely to 
railroads or railways does not include the street railroad or a street 
railway, unless the context or other circumstances make it manifest 
that it was so intended.? It was held in Missouri that ‘‘ An Act in 
Relation to Railroads’’ applied to horse railroads in cities, as well as 
to steam railroads, unless a contrary meaning could be plainly gathered 
from the act itself.* 


Manpamus: To Comper Company To Run A SEPARATE 
PassENGER Train.— The case of People v. St. Louis &c. R. Co.,4 
recently decided by the Supreme Court of Illinois, is a valuable con- 
tribution to the law relating to the public duty of a railroad company 
to operate its road, and in such a manner as to afford reasonable ser- 
vice to the public. The Attorney-General of Illinois brought a pro- 
ceeding praying for a mandamus against the St. Louis, Alton & Terre 
Haute Railroad Company, commanding it to cause to be furnished, 


1 52 N. E. Rep. 192. St. 559; Louisville &c. R. Co. v. Louis- 
2 Railroad Company v. Johnson, 2 ville City R. Co., 2 Duv. (Ky.) 175. 
Wash. St. 112; s. c. 25 Pac. Rep. 1084; 3 Iron Co. v. Donohoe, 3 Mo. App. 
Rutherford v. Railroad Co., 85 Ohio 559. 
4 52 N. E. Rep. 292. 
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placed, run, and operated on its railroad, extending from El Dorado 
to Duquoin, a daily passenger train each way, Sundays excepted, suit- 
able and sufficient to carry all passengers, with their necessary bag- 
gage, in comfortable and reasonable security, and at a reasonable 
speed, and to operate said line of railroad from East St. Louis to El 
Dorado as a continuous line. After hearing the cause upon the plead- 
ings and evidence, the circuit judge denied the writ; but on appeal, the 
Supreme Court now hold that the writ ought to have been granted in 
conformity with the prayer of the petition. After rendering its decision, 
the court granted a rehearing, and after a reargument, adhered to its 
previous conclusion and reaffirmed its previous opinion. The opinion 
is written by Mr. Justice Magruder, and goes over much of the learning 
on the subject. The fact that the defendant was merely the lessee of 
the company having the franchise of operating the road, did not make 
any difference with the conclusion of. the court; since the lessee took 
the right to use the franchises, subject to the public obligation of 
using them for the reasonable accommodation of the public. Nor, in 
the view of the court, was it any answer that the particular branch 
railroad could not be operated by the defendant, in the manner prayed 
for by the relator, except at a loss; since it was a part of a general 
system, a mere ‘‘ feeder ’’ of a main line of railway ; and in considering 
whether the defendant could discharge its public duties except at a loss, 
the question was not whether it might lose money on this particular 
branch, but whether the compelling it to operate this branch so as to 
afford reasonable public facilities, would visit it with a general loss. 
We do not undertake to quote the language of the court, but merely to 
give the substance of its reasoning and conclusion. 


Eviwence: Mepicat Expert Testimony — A Case Its 
Dancerous CHARACTER — THEORIES AS TO INFLAMMATORY RHEUMATISM 
Berne Cavusep sy a Sprain. — An opinion of medical experts, which is 
not unlike that expressed in some other cases, is enunciated in the 
recent case of Keegan v. Minneapolis &c. R. Co., decided April 26 by 
the Supreme Court of Minnesota. The plaintiff was the administratrix 
of James F. Keegan, who was a passenger on the defendant’s road on 
March 30, 1897. When alighting from the train, he stepped into a 
hole on the station platform and sprained his left ankle. He had, sub- 
sequently, an attack of articular, or as itis commonly known, ‘ inflam- 
matory ’’ rheumatism, and died on August 16th, 1897, from inflamma- 
tion of the membrane of the heart caused by the rheumatism. It was 
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necessary to show, to warrant a verdict for the plaintiff, that the 
articular rheumatism was caused by the sprain ; and the seven physicians 
who were examined as medical experts were prepared with a varied 
assortment of opinions as to whether a bodily injury such as the sprain 
to the ankle could cause the disease. Two physicians accepted or 
favored the ‘‘germ’’ theory as to the cause of articular rheumatism. 
They admitted, the opinion states, that this theory had never been 
demonstrated, that the germ had never been discovered or isolated, 
and that there was still some difference of opinion on the subject. A 
third, agreeing generally with the other two, adhered to the ‘‘ lactic- 
acid’’ theory as to the origin of the disease, but declared that germs 
originated from and were multiplied by ‘‘ the fermentation that causes 
lactic acid.’’ This theory was not approved by any other witness on 
either side. The ‘‘ germ theorists ’’ believed that injured tissue incited 
the rapid increase of germs from the seed already inthesystem. Four 
expert witnesses on the other side testified that there was no connection 
between the injury ‘and the rheumatism of which the deceased died. 
One of them favored the ‘* metabolic theory,’’ declaring that a derange- 
ment of the digestive organs caused poisonous matter to accumulate 
in the system. These witnesses generally admitted that the medical 
authorities gave personal injury as one of the possible causes of the 
disease. Speaking of the testimony, the court says that much of it 
‘* consists, not of demonstrated or discovered facts, but mainly of 
mere theory or opinion, approaching very nearly to mere speculation. 
The unsatisfactory, as well as dangerous, character of this kind of 
evidence, is well known. Experts are nowadays often the mere paid 
advocates or partisans of those who employ and pay them, as much as 
the attorneys who conduct the suit. There is hardly anything not pal- 
pably absurd on its face. that cannot now be proved by some so-called 
‘experts.’ And, in these ‘ personal injury cases,’ so-called ‘ medical 
experts’ can be found who will testify that almost any disease or ail- 
ment to which human flesh is heir was, in their opinion, caused by the 
injury. This evil has become so great in the administration of justice 
as to attract the serious consideration of courts and legislatures. 
These suggestions are general, and not made with reference to any- 
thing peculiar in the present case.’’ 


ArtTorney at Law: Toutinc — Barratry — Soxicitinc Cases ‘‘ on 
Suares’’ — No Recovery or FEE 1x Cases. — Just how far an 
attorney can go in soliciting employment on a contingent fee, was dis- 


468 33 AMERICAN LAW REVIEW. 


cussed by the Supreme Court of Minnesota in Gammons v. Johnson, 
decided April 26th. The plaintiff in that case sent agents through 
certain counties in the northern and western part of Minneseta to seek 
claims and institute suits against the Great Northern Railroad Company 
for damages resulting to different persons from the failure of the rail- 
road company to fence its track across the land of such persons, and 
to procure the bringing of suit by such persons against the railroad 
company. Blank contracts were furnished under which the attorney 
was to be employed, and seventy-one persons were induced to make 
such contracts. Suits were brought in the seventy-one cases for from 
$400 to $1,500, but all except one or two were settled before trial by 
the railroad company with the landowners for from one to five dollars 
each. It was alleged that the persons would not have brought these 
suits but for the labors of the attorney. Action by the attorney on 
some of these written contracts was begun, and the latest case is the 
third which has been before the Minnesota Supreme Court. The court 
holds that the attorney cannot recover under the circumstances disclosed 
by the answer. The opinion of one of the concurring judges says: 
‘*It is somewhat unprofessional for an attorney to solicit employment 
at all, more especially so when he expects to take the case ‘ on the 
shares;’ and it is still more unprofessional for him to solicit employ- 
ment in a case which he expects to take ‘ on the shares,’ and which he 
has good reason to believe would never be brought at all, were it not 
for his solicitation.’’ But an isolated or casual solicitation of employ- 
ment in a case of this kind is not so highly unprofessional that the 
court would refuse to aid the attorney in recovering remuneration for 
his services in the case. The great and erying evil which the courts 
should condemn most strongly is making a practice of soliciting such 
cases. An attorney who does this should, in my opinion, be disbarred ; 
and surely he should not be rewarded by aiding him to recover remunera- 
tion for doing the very act, or one of the series of acts, for which he 
should be disbarred. On the plainest principles of public policy, the 
courts should condemn the practice of the ‘ ambulance chasers’ and 
‘ prowling assignees’ who thus stir up litigation, and should refuse to 
aid them in recovering fees in such cases.’’ 


Carriers: ConstrucTION or FreicuTinc Contract — MEANING OF 
THE Term Actuat Custopy’’ A Bit or Lapine. — In the case of 
Texas & Pacific R. Co. v. Clayton,! the plaintiff sued the railroad com- 
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pany as a common carrier for the value of goods delivered to it at 
Bonham, Texas, to be shipped at a through rate to Liverpool, England, 
by way of New Orleans. On delivery of the goods he received bills 
of lading, which contained, among others, the following condition: — 


That the liability of the Texas and Pacific Railway Company, in respect to 
said cotton, and under this contract, is limited to its own line of railway, and 
will cease, and its part of this contract be fully performed upon delivery of 
said cotton to its next connecting carrier; and in case of any loss, detriment 
or damage done to or sustained by said cotton before its arrival and delivery 
at its final destination, whereby any legal liability is incurred by any carrier, 
that carrier alone shall be held liable therefor in whose actual custody the cotton 
shall be at the time of such damage, detriment, or loss. 


The railroad company owned wharves at New Orleans, where it 
delivered goods to be shipped through to Liverpool to the connecting 
carrier by water. The method of transfer was as follows: When a 
shipment arrived at New Orleans it was unloaded upon the wharves by 
the employés of the railroad company and verified by the way bills; 
the railroad company then made out what were known as ‘‘ transfer 
sheets,’’ which were substantially transcripts of the way bills, and 
delivered them to the steamship company; upon receipt of these 
‘*transfer sheets’’ the steamship company understood that the goods 
were ready to be taken away, and, as soon as convenient, sent their 
vessels and stevedores to remove them; an agent of the railroad com- 
pany pointed out the goods to the mate of the vessel or one in charge 
of the loading, who thereupon signed a mate’s receipt for them. 

The goods of the plaintiff were destroyed by fire while upon the 
wharves of the railroad company, awaiting removal by the steamship 
company, which had been notified that they were ready, but had been 
delayed in sending for them by labor troubles with its employés. 
Under these circumstances the Supreme Court of the United States 
held that the goods, at the time of their destruction, were in the 
‘* actual custody ’’ of the railroad company within the meaning of the 
condition in the bill of lading, and that it was therefore liable for 


their value. Mr. Justice Harlan, in delivering the opinion of the court, 
said: — 


The undertaking of the railway company was to transport safely and deliver 
to the next connecting carrier. But its further express agreement was, in 
substance, that if any carrier incurred liability to the shipper in respect of 
the goods, that carrier alone was to be liable who, at the time the cotton was 
damaged or lost, had it in actual custody. In other words, the delivery to the 
connecting carrier which would, as between the first carrier and the shipper, 
terminate the liability of such carrier, must have been a delivery that put the 
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cotton into the actual, not constructive, custody of the connecting carrier. 
To hold otherwise is to eliminate from the contract the clause relating to actual 
custody. The entire argument of the learned counsel for the railway com- 
pany in effect assumes that the contract means no more than it would mean 
if that clause were omitted. But the court cannot hold that that clause is 
meaningless, or that it was inserted in the contract in ignorance of the mean- 
ing of the words “actual custody.’? Nor can it be supposed that the parties 
understood the contract to mean that the connecting carrier was to be deemed 
to have actual custody from the moment it could have taken actual custody 
if it had seen proper to do so. So far as the shipper was concerned, the 
actual custody of the first carrier could not cease until it was in fact 
displaced by the actual custody of the connecting carrier. It may be that 
the railway company has good ground for saying that, as between it and the 
connecting carrier, the latter was bound to take actual custody whenever the 
railway company was ready to surrender possession, and thereby relieve the 
latter from possible liability to the shipper in the event of the loss of the 
cotton while in its custody. That is a matter between the two carriers, touch- 
ing which weexpress no opinion. But we adjudge that the shipper cannot be 
compelled, when seeking damages for the value of his cotton destroyed by fire 
in the course of its transportation, to look to any carrier except the one who 
had actual custody of it at the time of the fire. One of the conditions imposed 
upon him by the contract was that if any carrier became liable to him he should 
have no remedy except against the one having such actual custody. That 
remedy should not be taken from him by a construction of the contract incon- 
sistent with the ordinary meaning of the words used. 


INTERSTATE COMMERCE: Power oF State TO Comper Trains En- 
GAGED IN INTERSTATE TRANSIT TO Stop aT Pornts WITHIN THE STATE. — 
In the case of Lake Shore &c. R. Co. v. Ohio, the Supreme Court of 
the United States hold that a State statute requiring every railroad 
company to cause three of its regular trains each way to stop daily at 
a station, city, or village, containing over three thousand inhabitants, 
for a time sufficient to receive and let off passengers, is a lawful 
exercise of the police power of the State, and is not, in its application 
to trains engaged in interstate transit, repugnant to the Constitution of 
the United States. The provision in question is section 3320 of the 
Revised Statutes of Ohio, which is as follows: — 


Each company shall cause three, each way, of its regular trains carrying 
passengers, if so many are run daily, Sundays excepted, to stop at a station, 
city or village, containing over three thousand inhabitants, for a time sufficient 
to receive and let off passengers; if a company, or any agent or employé 
thereof, violate, or cause or permit to be violated, this provision, such com- 
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pany, agent, or employé shall be liable to a forfeiture of not more than one 
hundred nor less than twenty-five dollars, to be recovered in an action in the 
name of the State, upon the complaint of any person, before a justice of the 
peace of the county in which the violation occurs, for the benefit of the general 
fund of the county; and in all cases in which a forfeiture occurs under the 
provisions of this section, the company whose agent or employé caused or 
permitted such violation shall be liable for the amount of the forfeiture, and 
the conductor in charge of such train shall be held, prima facie, to have caused 
the violation. 


The plaintiff in error contended that this statute is a regulation of 
interstate commerce in conflict with the Federal Constitution; and also 
that the police power of a State, when it affects such commerce, is 
more restricted when exercised for public convenience merely than 
when exercised to protect or promote the public health, the public 
morals, or the public safety. The court, however, hold that the power 
of the State to provide for the public convenience stands upon the same 
ground precisely as its power to protect the public safety, health, or 
morals; and that State legislation in the exercise of this power is 
not invalid because it incidentally affects interstate commerce, pro- 
vided the interference is not greater than the necessity of the case re- 
quires. The reasoning of the court appears in the following extract 
from the opinion, which was rendered by Mr. Justice Harlan: — 


It is not contended that the statute in question is repugnant to the Consti- 
tution of the United States when applied to railroad trains carrying passengers 
between points within the State of Ohio. But the contention is that to require 
railroad companies, even those organized under the laws of Ohio, to stop their 
trains or any of them carrying interstate passengers at a particular place or 
places in the State for a reasonable time, so directly affects commerce among 
the States as to bring the statute, whether Congress has acted or not on the 
same subject, into conflict with the grant in the Constitution of power to 
regulate such commerce. That such a regulation may be in itself reasonable 
and may promote the public convenience or subserve the general welfare is, 
according to the argument made before us, of no consequence whatever; for, 
it is said, a State regulation which to any extent or for a limited time only 
interrupts the absdlute, continuous freedom of interstate commerce is for- 
bidden by the Constitution, although Congress has not legislated upon the 
particular subject covered by the State enactment. If these broad proposi- 
tions are approved, it will be difficult to sustain the numerous judgments of 
this court upholding local regulations which in some degree or only inciden- 
tally affected commerce among the States, but which were adjudged not to be 
in themselves regulations of interstate commerce, but within the police powers 
of the States and to be respected so long as Congress did not itself cover the 
subject by legislation. Cooley v. Board, &c.,! Sherlock v. Alling,? Morgan v. 
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Louisiana,! Smith v. Alabama,? Nashville &c. Railway v. Alabama,’ Hennington 
v. Georgia, Missouri, Kansas and Texas Ry. Co. v. Haber,} and N. Y.,N. H. & H. 
Railroad v. New York,® were all cases involving State regulations more or less 
affecting interstate or foreign commerce, but which were sustained upon the 
ground that they were not directed against nor were direct burdens upon inter- 
state or foreign commerce; and having been enacted only to protect the public 
safety, the public health or the public morals, and having a real, substantial 
_ relation to the public ends intended to be accomplished thereby, were not to be 
deemed absolutely forbidden because of the mere grant of power to Congress to 
regulate interstate and foreign commerce, but to be regarded as only incidentally 
| affecting such commerce and valid until superseded by legislation of Congress 
on the same subject. * * * , 

We perceive in the Jegislation of Ohio no basis for the contention that the 
State has invaded the domain of national authority or impaired any right 
secured by the national Constitution. In the recent case of Jones v. Brim,’ it 
was adjudged that embraced within the police powers of a State was the estab- 
lishment, maintenance and control of public highways, and that under such 
powers reasonable regulations incident to the right to establish and maintain 
such highways could be established by the State. And the State of Ohio by 
the statute in question has done nothing more than to so regulate the use of a 
public highway established and maintained under its authority as will reason- 
ably promote the public convenience. / It has not unreasonably obstructed the 
freedom of commerce among the States. Its regulations apply equally to 
domestic and interstate railroads. Its statute is not directed against interstate 
commerce, but only incidentally affects it. It has only forbidden one of its 


own corporations from discriminating unjustly against a large part of the 
public for whose convenience that corporation was created and invested with 
authority to maintain a public highway within the limits of the State. 


Custopy or Ricut or Parents To Recram THER 
FROM A CHARITABLE INsTITUTION AFTER Becomine Fit To 
Have Tuerr Custopr.— The New York Supreme Court has within a 
few weeks, carried out the common-sense opinion delivered April 18, 
by the Court of Appeals in the matter of Knowack.$ The petitioners 
.in that case, Charles Knowack and Johanna his wife, sought to 
obtain the custody of their four children who were held by the 
Children’s Aid Society of Rochester. The children, who were 
under thirteen years of age, had been for over two years in the 
custody of the society as a result of proceedings begun on the ground 
of the intemperance and neglect of their parents. When the commit- 
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ment was made it was shown that the parents were not qualified to take 
care of the children. But in the later proceedings they declared, and 
the allegation was not controverted, that they had been for more than 
two years sober and industrious, were earning good weekly wages, had 
a substantial bank account, were free from debts, and in comparatively 
independent circumstances for persons in their station of life. Afii- 
davits corroborating these statements were submitted; but the Chil- 
dren’s Aid Society declared that when a child was finally committed to 
a charitable institution under the Penal Code, there was no way by 
which the institution could be deprived of its custody except by the 
consent or in consequence of the misconduct of the institution itself, 
unless the commitment were successfully attacked by appeal or by 
habeas corpus proceedings. The court held, bowever, that, the 
Supreme Court of the State of New York having the chancery juris- 
diction of the old Court of Chancery in England, had power to inter- 
vene and restore the children to the custody and care of their parents. 
“It certainly is,’’ says Judge Bartlett, ‘‘a most startling doctrine 
that a child who is a public charge and has been committed for such 
reasons as are disclosed in this case, cannot be restored to parental 
care and control, where conditions have changed and are such that 
neither in law or morals the separation of parent and child should be 
continued. * * * Stripped of all form and technicality, we have 
this situation: Intemperate parents are deemed to be unfit custodians 
of their children, and the State steps in and cares for and supports 
them for the time being. It now appears that the parents have 
reformed, are living honorable lives, and are abundantly able to care 
for their children. It seems evident that public policy and every con- 
sideration of humanity demand the restoration of these children to 
parental control. If the Court of Chancery can interfere and take the 
child from the custody of its parents, it can also intervene and restore 
it to their care in the exercise of the same discretionary power.’’ 


NEGLIGENCE: LiaBitity ror Settinc Out Fires Destroy THE 
Property oF OTHers. —A good many lawyers are of opinion that 
the rule of law ought to be that where a man sets out a fire, whether for 
the purpose of protecting his own property by burning around it, or for 
any other lawful or unlawful purpose, he ought to be held liable as an 
insurer for any damage which it may do to the property of others, in 
case it escapes from his control. The rule declared by the House of 
Lords, in the celebrated case of Rylands v. Fletcher, formulated by Lord 
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Blackburn, which related to the escaping of water impounded in a 
reservoir, will be recalled in this connection. The substance of that 
was that, if a person artificially collects anything upon his own land 
which has an inherent tendency to escape from his control, and if it 
does escape will probably produce mischief to the property of others — 
the person so collecting it is bound by his peril to see that it does not 
escape, and is liable as an insurer for any damages which it may do if 
it does escape. That doctrine has been qualified in England and 
challenged in America; and it is possibly going too far to say that it is 
the settled law in America. This rule does not apply to the ordinary 
use of a dangerous agency, such as fire or steam, or even gunpowder. 
A man would not, for example, be held liable as an insurer for damage 
done to a neighbor by his own house catching fire from a cooking stove 
therein, there being no negligence on his part, or on the part of his 
servants. Nor is one who operates a steam engine upon his own prop- 
perty liable as an insurer for the bursting of the steam boiler, in the 
absence of negligence. So it may be assumed that, in the country, 
where most people keep in their houses fire-arms for the purpose of 
shooting game, with limited quantities of powder, if, without negli- 
gence, an explosion of such powder should take place, setting fire to 
one’s house, and if, again, without negligence, the fire should be com- 
municated to the house of another — the original householder would 
not be liable to the other. In all these cases, the person sought to be 
made liable has indeed made use of a dangerous agency; but he has 
made use of it in the ordinary way; and the offices of life cannot be 
carried on without making use of agencies more or less dangerous to 
the user, and to his neighbors. But it seems that it ought not to 
exonerate a man from liability for setting out a fire to burn around his 
own property if the fire communicates itself to the property of his 
neighbor and destroys that property. It does not seem that this use of 
fire should be regarded as a usual act. The law, however, seems to 
be that, in the absence of negligence, the person so setting out a fire is 
exonerated. %, The Superme Court of Manitoba have so held in the recent 
case of Chaz v. Les Cisterciens Reformés.' According to the syllabus,— 


The defendants, having used fire to burn a ring or guard round some of 
the hay stacks on their farm, took measures to, as they thought, effectually 
put it out{before leaving it; but high winds having prevailed during the next 
two days somejsmouldering embers were blown into flame and spread to the 
plaintiff’s property,{causing damage to him. The trial judge found asa fact 
that the defendants had not been guilty of negligence, having used every 
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reasonable precaution to extinguish the fire, and having had reason to believe 
that it was completely extinguished. It was held that the defendants’ use of 
fire under the circumstances was a customary one for purposes of agriculture 
in Manitoba, and was even justified by The Fires Prevention Act, R. S. M., c. 
60; and that as they had not been guilty of negligence, they were not liable 
to the plaintiff for the damages claimed.} 


Many of these cases of injuries by fire turn upon the question 
whether the original act of setting out the fire, even if negligence can 
be imputed to it, is the proximate cause of the resulting injury to the 
property of the plaintiff. Such was the case of Stone v. Boston &c. 
R. Co.? decided by the Supreme Judicial Court of Massachusetts in an 
opinion which contains an elaborate presentation of the applicatory 
authorities. In that case, it appeared that defendant’s railway depot, 
freight house, and a platform used mostly for storing oil were situated 
across the street from plaintiff’s buildings. The platform had become 
thoroughly saturated with oil leaking from the barrels. One Casserly, 
a teamster not connected with defendant, brought goods to be shipped 
by it, and, in lighting his pipe, threw a match on the ground under- 
neath the platform, which immediately caught fire, and with it the oil 
standing on the platform, destroying the plaintiff’s buildings, as well 
as those of defendant. All the oil had been on the platform fora 


longer time than forty-eight hours, which was prohibited by law. 
Plaintiff's buildings would probably not have been burned if there had 
been no oil on the platform. It was held that the fire resulting from 
leaving the oil on the platform could not be apprehended by defendant® 
and, its acts not being the proximate cause of the fire, plaintiff could 
not recover. 


NEGLIGENCE: ACCIDENT FROM BEING NEAR Rartway Track: Con- 
TRIBUTORY NEGLIGENCE — Foot PassENGER WITH UMBRELLA RalsepD. — 
The case of Kries v. Missouri Pacific Railroad Company,’ was 
contested in the courts of Missouri for about eight years. Accord- 
ing to the syllabus in the Southwestern Reporter condensed from the 
opinion: ‘* An adult woman was proceeding along a pathway between 
railway tracks to a station with an umbrella over her head which 
obstructed her view, and, knowing that a train was approaching behind 
her, suddenly without looking, rushed to a point where a collision was 
inevitable. She was not in danger so long as she followed the path. 


1 Owens v. Burgess (1896), 11 M. 2 51 N. E. Rep. 1. 
R. 75, and Buchanan v. Young (1873), 549 S. W. Rep. 877; rehearing 
23 U. C. P. 101, followed. subsequently denied. 
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The company had no reason to anticipate that she intended to cross 
the track, or venture too near the cars, until they were so close that a 
collision could not be avoided.’’ Upon this state of facts, the court 
held that the husband of the deceased had no right of action for her 
death, and that an instruction in the nature of a demurrer to the evidence 
ought to have been given; and accordingly reversed the cause without 
remanding it, thus putting an end toit. The learned counsel for the 
plaintiff has written to one of the editors of this Review a letter to the 
effect that he feels greatly aggrieved at this decision, and asking us to 
review it in this publication. This we declined to do, for the reason 
that the final decision of the Supreme Court of Missouri turned upon 
the view which the court took of questions of fact, and the 
science of jurisprudence is not advanced by the discussion of 
mere questions of fact; nor would any public good be likely to 
accrue from proving, if such were the case, that the Supreme 
Court of Missouri had erred in the view taken by it of the facts of 
any particular case. The case was before the court before.! 
We take it that, on the last appeal, it must also have undergone 
examination in one of the divisions of the same court, else it could not 
have got into the court in banc. The conclusion at which the court 
now arrived receives the concurrence of six judges, three of them plac- 
ing their concurrence on the ground of contributory negligence of the 
deceased. Counsel often become wrapped up in their case and con- 
vinced of the rightfulness of their client’s position, and in such cases 
are naturally aggrieved when the decision of the court of last resort is 
finally and decisively against them. But when the State furnishes a 
machinery of justice as ample as that furnished by the State of Mis- 
souri, with a bench of competent and fair-minded judges, the State can 
do no more; society has then discharged its duty to the individual citi- 
zen; it cannot guarantee the infallibility of the judges; and, while 
unsuccessful suitors may feel aggrieved, they ought to reflect that the 
State has done all it can for them, and that no human prevision can 
prevent a possible miscarriage of justice in particular cases. In using 
this language, we do not, of course, mean to intimate an opinion that 
there has been any miscarriage of justice in this case. 


Triats: ARGUMENT OF CounsEL—ALLUDING TO MaTTerRs not In Evi- 
DENCE. — The summing up of the District Attorney (Mr. Marean, now 
a Justice of the Supreme Court of New York), in the case of the People 
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y. Fielding, was of such a nature, that it caused the reversal in April 
by the New York Court of Appeals of a judgment convicting the 
defendant. A part of the District Attorney’s speech, which was fre- 
quently interrupted by the defendant’s counsel, is quoted in the opin- 
ion of Justice Vann. Fielding was convicted for complicity in the 
auditing of a fraudulent claim against the city of Brooklyn. ‘The dis- 
trict attorney in his summing up argued that it was the tax-payers who 
were defrauded by the defendant’s acts, and referred to the long line 
of tax-payers to be seen at the tax office just after the tax-rate was 
fixed, and continued: ‘‘I say the people that you will find there in a 
line on that day are the victims of the defendant’s crime. You will 
find there the widow that has starved her brood of little children, and 
seen their faces get pinched and haggard, in order that she might be 
sure that tax day should not find her with empty hands. Itis that 
woman’s money, coined out of her blood and the blood of her children, 
that the defendant has stolen and squandered. If you will indulge the 
pitiful sentiments of your hearts, think of her. Oh! There are unwrit- 
ten tragedies of that sort enacted, not in the luxurious habitations of 
Eighth avenue, but behind the shabby front doors of poor neighbor- 
hoods. Look at the old man standing in line, clutching in his knotted 
fingers his last year’s receipt—’’ By the Defendant’s Counsel: 
‘* Does your Honor permit this? Is this your ruling?’’ The Court: 
“*T am going to permit him to sum up his case.’’ By the Defendant’s 
Counsel: ‘‘ I ask you to stop him at this point about the descriptions of 
the old man with the knotted fingers.’’ The Court: ‘‘ Proceed.’’ By 
the Defendant’s Counsel: ‘‘I will take an exception.’’ By the Dis- 
trict Attorney: ‘‘ You ought to be ashamed.’’ By Defendant’s Coun- 
sel: ** You ought to be ashamed of yourself, to talk to a jury like 
this.”” The Court: ‘I think itis perfectly proper, but there is nothing 
I can do to compel the attorney of the defendant to take the ruling of 
the Court.’’ By Defendant’s Counsel: ‘‘ Let him goon. I shall not 
interrupt him with another word. Let him describe all the knotted 
fingers in the land.’’ By the Distriet Attorney: ‘* And the claque that 
stands behind the rail—’’ The Court: ‘‘ Proceed.’’ By the District 
Attorney: ‘‘I say that you will see old men in that line clutching in 
their knotty fingers rolls of dirty one-dollar bills. Look at their worn 
and shabby garments. Look at the marks of painful labor written all 
over their aged and clumsy limbs. It is the money of these people 
which the defendant has stolen and squandered These are the people 
whose cause I plead. These are the victims of the defendant’s crime. 
These are the peopk who now, by tens of thousands, are waiting 
outside for your verdict. Will you do them justice, or, will you 
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not? If you shall let this man, loaded with guilty plunder, 
escape, then I say you have committed the unpardonable sin.’’ The 
trial judge in his charge to the jury, while not alluding to the particu- 
lar language of the District Attorney, told the jurors that they must 
not be influenced by public clamor or the burden of the tax-payers, 
The majority judges of the Court of Appeals held that the language of 
the District Attorney was sufficient to warrant a reversal of the judg- 
ment, The minority judges, while condemning the language of the 
District Attorney, believed that the fact that no exception was 
expressly taken to the latter part of the summing up, and the general 
statements of the court in reference to the duty of the jurors, cured 
the wrong committed by the District Attorney. The majority opinion 
says, in reference to the District Attorney’s language: ‘‘ The harsh 
and unjust statements of the District Attorney were not founded upon 
evidence, but rested wholly on his unsupported declarations. The 
most of them would have been ruled out as immaterial or incompetent, 
if evidence had been offered to show that they were true. They vio- 
lated the reason upon which the law of evidence is founded, by 
spreading facts before the jury without any proof, and virtually, also, 
the rule of evidence which prohibits immaterial and incompetent facts 
from being proved. There was no evidence that it cost $10,000 a year 
to live in the style of Eighth avenue, where the defendant resided, and 
when the point was raised the court so ruled. The District Attorney, 
however, in disregard of the ruling, appealed to the common sense of 
the jury, and the court very properly tried to check him, but he was 
allowed to appeal to their experience without rebuke. After that he 
met with no attempt at restraint by the court. Whatever he said, 
whether it was about the widow starving her little children until their 
faces got pinched and haggard in order that she might pay the taxes 
stolen by the defendant, or about aged men, deformed by painful 
labor, whose money the defendant had squandered, met with the 
approval of the court. Instead of repressing these unfounded and 
dangerous assertions, when repeatedly requested to, at first he con- 
demned the efforts of the defendant’s counsel to prevent them, and 
finally pronounced the course of the District Attorney ‘‘ perfectly 
proper,’ and expressed regret that his ruling to that effect was not 
acquiesced in. Even the threat of popular denunciation, and the 
attempt to frighten the jury by declaring that they would commit 
the unpardonable sin if they found for the defendant, met with 
neither remonstrance nor reproof. The language of the prosecuting 
officer, thus indorsed by the highest authority known to the jury, 
must have gone home to their minds with powerful and convincing 


YIM 


NOTES OF RECENT DECISIONS. 479 


effect, while the counsel for the defendant was left in the attitude 
of awrong-doer trying to disturb the proceedings ofthe court. * * * 
This method of summing up should have been sternly interrupted by 
the court upon its own motion, so as to exclude improper statements 
and comments from the consideration of the jury, for objections 
made after the district attorney had said what he wanted to, were 
objections made after the harm was done.’’ 
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BOOK REVIEWS. 


THE JURISDICTION OF FEDERAL CouRTS AS LIMITED BY THE CITIZENSHIP AND RESI - 
DENCE OF THE PARTIES.— By HOWARD M. CARTER, of the Chicago Bar. Boston: Little, 
Brown, & Company. 1899, pp. XXVIII and 303. Octavo. Law sheep, $3.50 net, or $3.75 


delivered. 

This book deals with a limited, but important subject, the jurisdiction of 
the Federal courts so far as this jurisdiction relates to the citizenship and 
residence of the parties under the constitution and statutes of the United 
States. The book does not touch upon the general powers and jurisdiction of 
the Federal courts; but the author by confining himself to his limited subject 
has been enabled to treat it exhaustively. Not much attention has been given 
to questions of jurisdiction as depending upon the citizenship or residence of 
the parties in the general treatises upon practice of the Federal courts. The 
number of cases upon this limited subject is about eight hundred, and the 
author has examined and stated the decisions in many of them at length. 
This feature of the work will render it of great service to the busy practi- 
tioner. 

The chapter titles are as follows: I. The Judicial Power. II. Meaning of 
the Term ‘‘ Citizens of a State.’? III. and IV. Corporations as Citizens. V. 


Change of Citizenship. VI. Jurisdiction not Dependent upon Citizenship. 
VII. Plurality of Parties. VIII. Whose Citizenship Governs. IX and X. 
Statutory Restrictions as to District of Suit. XI. Statutory Restrictions as to 
Suits by Assignees of Choses in Action. XII and XIII. Pleading. XIV. Ap- 
pellate Review of Questions involving the Jurisdiction of Circuit Courts. XV. 
Practice in Appellate Courts. 


AMERICAN STATE REPORTS, VOLUME LXV.—San Francisco: Bancroft-Whitney Com - 
pany. 

This volume, like its predecessors, is full of good and fresh things, and of 
elaborate annotations. We notice a long note on Cruelty as a Ground for 
Divorce; ! another on Bequests for Masses,? another on the Causes for which 
Children may be Excluded from the Public Schools; * another on Reformation 
of Contracts; another on the Relation of Agency Existing between Persons 
Jointly Liable.’ Besides these, every case is copiously annotated. An exami- 
nation of this volume leads us to renew all we have said in praise of this 
series. 

1 P. 69, et seq. 4 P, 481, et seq. 


2 P. 118, et seq. 5 P. 683, et seq. 
3 P. 330, et seq. 
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